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PBE P ACE 


AjiTHOUGH this treatise on the Law of Nations appears 
in two volumes, it is intended to he an elementary 
book fo^ those who are beginning to study Inter- 
national Law. It is a book for students written by 
a teacher. The majoi-ity of the people in this 
country who take an interest in International Law 
are not jurists and have no legal training, as my 
classes at the London School of Economics and 
Political Science (University of London) show. For 
this reason, in lectures as well as in a treatise on the 
Law of Nations, certain truisms must be repeated 
again and again, and much that is obvious to the 
trained jurist must, to insure comprehension, be 
pointed out at some length. 

^ My work endeavours to give a complete survey 
of the subject. All important points are discussed, 
and in notes the reader is referred to other books 
which go more deeply into the subject. And the 
list of treatises as well as monographs printed at 
the commencement of each topic will, I hope, be 
welcome to those who desire to look up a parti- 
cular point. There is no English treatise which 
provides ^uch a bibliography. Naturally, my cata- 
logue is not exhaustive, although English, French, 
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German, Italian, Russian, Swiss, Belgian, Portuguese, 
American, and Spanish-American authors are rf pre- 
sented. And as a rule I have avoided giving refer- 
ences to articles contained in periodicals. But mj' 
readers will find these as well a^ other references 
in the books quoted. In any case they will know 
where to find something on any subject in which 
they take a special interest. That I have everywhere 
quoted Phillimore, Twiss, and Hall, and have as 
regards the detail of many points referred mv readers 
to these classics of international jurisprudence, was 
a matter of course. I should, however, specially 
mention that I had to quote Hall’s treatise in its 
fourth edition (1895) because the editor of the fifth 
edition has abandoned the section-marks (§§) in the 
divisions of the book. 

I have tried to the best of my power to build my 
system and my doctrines on a thorough jurispru- 
dential, which is equivalent to a positive, basis. My 
definitions are as sharp as possible. Readers may be 
assured that those definitions in my book which are 
more or less ambiguous have been intentionally so 
framed because the actualities on which they are 
based are not altogether clear. My system itself is, 
I hope, lucid in its arrangement of topics. An Intro- 
duction deals with the Foundation of International 
Law and gives a sketch of its Development and 
Scientific Treatment. The First Part comprises the 
whole matter concerning the Subjects of the Law of 
Nations — viz. the States and those of their relations 
which are derived from their very membership of the 
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Family of Nations. The Second Part deals with the 
Objects of the Law of Nations — namely. State Terri- 
tory, the Open Sea, and Individuals. As the States 
possess* Organs for their International Pelations, these 
Organs are treated in the Third Part. The Fourth 
Part, which deals with International Transactions, 
concludes the first volume, except for an Appendix 
comprising the text of the Anglo-French Agreement. 

, The second volume, which is ready in the draft and 
to which readers are frequently referred in the notes 
in this first volume, will appear next year and will 
deal with the Settlement of International Differences, 
War, and Neutrality. 

As regards the method pursued, I should like to 
point out that I have everywhere endeavoured to let 
differences of opinion appear in a clear light. It is 
necessary that those who seek information in a 
treatise should find an opinion for their guidance. 
For this reason I have everywhere tried to establish 
either the opinion I approve or iny^own opinion as 
firmly as possible, but I have nearly always taken 
pains to put other opinions, if any, before my readers. 
The whole work, I venture to hope, contains those 
suggestive and convincing qualities which are 
required in a book for students. Yet I have, on the 
other hand, been careful to avoid pronouncing rules 
as established which are not yet settled. My book 
is intended to present International Law as it is, not 
as it ought to be. 

I owe Ahanks to many friends for advice and 
assistance. I must specially mention Mr. W. J. 
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Addis, M.A., Headmaster Qf the Holbom Estate 
Grammar School, to whose scholarly knowledge of 
language and literary insight I have been constantly 
indebted, and Mr. Alfred Bucknill, M.A., of the Inner 
Temple, Barrister-at-Law, who has lent me his most 
valuable assistance in preparing the MS. for the 
press and reading the proofs. 

L. OPPENHEIM. 

This London Schood of Economics and 

Political Science (University of London), 

Clare Market, London, W.O. : 

Feh^niary 20, 1905. 


Errata^ 

88, jine Fanchille read Fauchille. 

t, 122, note I, line 4, /or Snow read Scott. 
S , for ifjSo read 1580. 
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I 

The Law op Nations as Law 

Hall, pp. 14-16 — Maine, pp. 50-53 — Lawrence, §§ 1-3 — Phillimore, I., 
§§ 1-12 — Twiss, I. §§ 104-5 — Taylor, § 2 — Westlake, L pp. 1-13 — 
Walker, History, I. §§ 1-8 — Halleck,!. pp. 46-55 — Ullmann, §§ 1-2 
— Heffter, §§ 1-5 — Holtzendorff in Holtzendorlf, I. pp. 19-26 — 
Nys, I. pp. 133-43 — Bivier, I. § i — Bonfils, Nos. 26-31 — Pradier- 
Fod^re, I. Nos. 1-24— Martens, I. §§ 1- 5 — ^Fiore, I. Nos. 186 -208. 

§ I, l^Law of Nations or International Law {Droit 
des gens, Vdlkerrecht) is the name for the body of 
customary and conventional rules wliich are con- ; 

sidered legally binding by civilised. States in their 

intercourse with each other.' Such part of these 
rules as is binding upon all the civilised States 
witliout exception is called universal International 
'Lafr, in contradistinction to particular International 
Law, which is binding on two or a few States only. 
But it is also necessary to distinguish general Inter- 
national Law. This name must be given to the 
body of such rules as are binding upon a great many 
States, including leading Powers. General Interna- 
tional Law, as for instance the Declaratioir of Paris of; 
1856, or the Hague Regulations of 1899 concerning: 
the law of warfare on land, has a tendency to become 
, universal Intei-national Law. 

International Law in the meaning of the term as 
used in modern times did not exist during antiquity 
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and the first part of the* Middle Ages, It is in its 
origin essentially a product of Christian civilisation, 
and began gradually to grow from the second half of 
the Middle Ages. But it owes its existence as a 
systematised body of rules to the Dutch jurist and 
statesman Hugo Grotius, whose work “ De jure belli 
ac pacis libri III” appeared in 1625 and became the 
foundation of all later development. 

The Law of Nations is a law for the intercourse of 
States with one another, not a law for individuals. As, 
however, there cannot be a sovereign authority above 
the single sovereign states, the Law of Nations is a 
law between, not above, the single States, and is, there- 
fore, since Bentham, also called “ International Law.” 

As the distinction of Bentham between Interna- 
tional Law public and private has been generally 
accepted, it is necessary to emphasise that only the 
so-called public International Law, which is identical 
with the Law of Nations, is International Law, where- 
as the so-called private International Law is not. 
The latter concerns such matters as fall at the same 
time under the jurisdiction of two or more different 
States. And the Municipal Laws of different 
States are frequently in conflict with each other’ 
respecting such matters, jurists belonging to different 
countries endeavour to find a body of principles 
according to which such conflicts can be avoided. 

§ 2. Almost from the beginning of the science of 
the Law of Nations the question has been discussed 
whether the rules of International Law can be called 
legally binding,^ Hobbes V already and ‘Pufendorf-; 
had answered the question in the negative. And; 
during the nineteenth century Aus tin ^ and bis 

‘ De Give, XIV. 4. II. c. iii. § 22. 

" I>e Jure Naturae et Gentium, ’ Lectures on Jurisprudence, VI 
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ffiliowers. take up the saiae attitude. Hiey^iiefiae 
law as a body of ru le s for hu man conduct set and 
euforged ^ PY,, ,a ,, gQYejr^ik.^. If 
indeed tms definition of law be correct, the Law of 
Nations cannot be called law. For International 
Law is a body of rules for the relations of Sovereign 
States between one another. And there is not and 
(jannot be a sovereign political authority above the 
Sovereign States which could enforce such rules. But 
this definition of law is not correct. It covers only the 
written or statute law within a State, that part of the 
Municipal Law which is expressly made by statutes 
of Parliament in a constitutional State or by some 
sovereign authority in a non-constitutional State. It 
does not cover that part of Municipal Law which is 
called unwritten or customary law. There is, in 
fact, no community and no State in the world which 
could exist with written law only. Everywhere 
there is customary law in existence besides the 
written law. This customary law was never ex- 
pressly enacted by any law-giving body, or it would 
not be merely customary law. Those »wdio define 
law as rules set and enforced by a sovereign political 
authority do not deny the existence of customary 
law. But they maintain that the customary law has 
the character of law only through the indirect 
recognition on the part of the State which is to be 
found in the fact that courts of justice apply the. 
customary in the same way as the written law, and 
that the State does not prevent them from doing so. 
This is, however, notliing else than a fiction. Courts 
of justice having no law-giving power could not recog- 
nise unwritten rules as law if these rules were not law 
before that recognition, and States recognise unwrit- 
ten rules as law only because courts of justice do so. 
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§ 3. For the purpose Qf finding a correct defini- 
tion of law it is indispensable to compare morality and 
law with each other, for both lay down rules, and to 
a great extent the same rules, for human conduct. 
Now the characteristic of rules of morality is 
that they apply to conscience, and to conscience 
only. An act loses all value before the tribunal of 
morality, if it was not done out of free will and 
conscientiousness, but was enforced by some external 
power or w^as done out of some consideration which 
lies without the boundaries of conscience. Thus, 
a man who gives money to the hospitals for the 
])urpose that his name shall come before the public 
does not act morally, and his deed is not a moral 
one, though it appears to be one outw^ardly. On the 
other hand, the characteristic of rides of law' is that 
they shall. eyeiitually be enforced by external power.’ 
Eules of law apply, of course, to conscience quite as 
much as rules of morality. But the latter require 
to be enforced by the internal power of conscience 
only, wdiereas the former require to be enforced by 
some external power. When, to give an illustrative 
example, morality commands you to pay your debts, 
it hopes that 3'our conscience will make j'ou pay 
your debts. On the other hand, if the law gives tlie 
same command, it hopes that, if the conscience has 
not sufficient power to make you pay your debts, 
the fact that, if 3-0U will not paj’, the bailiff will 
come into your house, will do so. 

§ 4. If these are the characteristic signs of 
morality and of law, we are justified in stating the 
princijile : A rule is a rule of morality, if by 

4 

' Westlake, Chapters, p. 12, morality, and Twiss, L § 105 
seemfl to make the same distinc- adopts it expresais verbis. 
tion between rules of law and of 
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|comiiion consent of the cofhmunity it applies to con- 
iscience and to conscience only; whereas, on the other 
ihand, a i;ple is a rule of law, if by common consent! 
;|of the community it shall eventually be ei® by I 

le^ternal power. Without some kind both of morality 
^nd la“w7 no community has ever existed or could 
possibly exist. But there need not be, at least not 
among primitive commmiities, a law-giving authority 
within a community. Just as the rules of morality 
are growing through the influence of many different 
factors, so the law can grow without being expressly 
laid down and set by a law -giving authority. Wher- 
ever we have an opportunity of observing a primitive 
community, we find that some of its imles for human 
conduct apply to conscience only, whereas others shall 
by common consent of the community be enforced ; 
the former are rules of morality only, whereas the 
latter are rules of law. For the existence of law [ - 
neither a law-giving authority nor courts of justice; 
are essential. Whenever a question of law arises; 
in a primitive comniunity, it is the community itself! 
and not a court which decides it. Of bourse, whenj 
a community is growing out of the primitive con- 
dition of its existence and becomes more and more so 
enlarged that it turns into a State in the sense proper 
of the term, the necessities of life and altered cir- 
cumstances of existence do not allow the community 
itself any longer to do anything and everything. 
And the law can now no longer be left entirely in the 
hands of the diflerent factors which make it grow 
gradually from case to case, A law-giving authority 
is now just as much wanted as a governing authority. 
It is for this' reason that we find in every State a 
Government, which makes and enforces laws, and 
courts of justice, which administer the laws. 
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However, if we ask whence does the power of the 
Government to make and enforce laws come, there 
is no other answer than this : From the, common 
consent of the community. Thus in this country 
Parhament is the law-making body by common con- 
sent. An Act of Parliament is law,) because the 
common consent of Gi’eat Britain is behind it. That 
Parliament has law-making authority is law itself, 
but unwritten and customary law. Thus the very 
important fact comes to light that all statute 5r 
written law is based on unwritten law .hi so far as 
the power of Parliament to make Statute Law is given 
to Parliament by unwritten law. It is the common 
consent of the British people that Parliament shall 
have the power of making rules which shall be en- 
forced by external power. But besides the statute 
laws made by Parliament there exist and are con- 
stantly growing other laws, unwritten or customary 
laws, which are day by day recognised through 
courts of justice. 

§ 5^; On the basis of the results of these previous 
investigations we are now able to giv<i a definition of 
law. We may say that law is a body of rules for 
human conduct within a community which by commQn 
consent of this community shall be enforced by external 
power. 

The essential conditions of the existence oi law 
are, therefore, threefold. There must, first, be a 
community. There must, secondly, be a body of rules 
for human conduct within that community. And 
there must, thii’dly, be a common consent of that 
community that these rules shall be enforced by 
external power. It is not an essential condition either 
that the respective rules of co]iduct must be written 
rules, or that there should be a law-making authority 



THE LAW OF NATIONS AS LAW 


9 


or a law-adiuinistering c\>urt within the respective 
community. And it is evident that, if we find this 
definition of . Jaw correct, and accept these three 
essential conditions of law, the existence of law is not 
limited to the State community only, but is to be 
found everywhere where there is a community. The ■, 
best example of the existence of law outside the State 1 
is tlie law of the Roman Catholic Churd^^ 
called C anon Law . This Chui’ch is an organised 
community whose members are dispersed over the 
whole surface of the earth. They consider them- 
selves bound by the rules of the Canon Law, although 
there is no sovereign political authority that sets and 
enforces those rules, the Pope and the bishops and 
priests being a religious authority only. But there 
is an external power through which the rules of the 
Canon Law are enforced — namely, the punishments of 
the Canon Law, such as excommunication, refusal of 
sacraments, and the like. And the rules of the Canon 
Law are in this way enforced by common consent of 
the whole Roman Catholic community. 

§ 6. But it must be emphasised that, ff there is Law not 
law to be found in every community, law in this tifieywiui 
naeaning must not be identified with the law of States, l^w**^*^** 
the so-called Municipal Law, ^ just as the conception 
of State must not be identified with the conception of 
community. The-con ceptionjof coinmunity is a wider 

munity, but not every community is a State. Like- 
wise the conceptidfrof law pure and simple is a wider 
one than that of Mimicipal Law. Municipal Law is 
law, but not every law is Municipal Law, as, for 
instance, the Canon Law is not. Municipal Law is a 

^ Throughout this book the State law in contradistinction to 
term ** Municipal Law ” is made International Law. 

Use of in the sense of national or 
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narrower conception than law pure and simple. The 
body of rules which is called the I^aw of Nations 
might, therefore, be law in the strict sensp of the 
terra, althougli it might not possess the characteristics 
of Municipal Law. To make sure whether the Law 
of Nations is or is not law, we have to inquire 
whether the three essential conditions of the existence 
of law are to be found in the I^aw of Nations. 

§ 7. As the first condition is the existence of a 
community, tlie question, arises, whether an inter- 
national coinraunity exists wliose law could be the 
Law of Nations. Before tliis question can be 
answered, the conception of community must be 
defiu(;d. A community may be said to be the body 
of a number of individuals more or less bound 
together througli such common interests as create a 
constant and manifold intercourse between tlie single 
individuals. This definition of community covers 
aiot only a. community of individual men, but also 
a conmmnity ol' individual communities sucli as 
indivitlual States. A.»Lonlfidjeration, of States is a 
C4)iu.n)gigut.y tfi' States. But is there a universal inter- 
national community of all individual States in exist- 
ence? This question is decidedly to be answered 
in the aflinnative as far as tlie States of the civilised 
world are concerned. Innumerable are the interests 
which knit all the individual civilised States together 
and which create constant intercourse between these 
States as well as between their subjects. As the 
civilised States are, with oidy a few exceptions, 
Christian States, there are already religious ideas 
which wind a band around them. There are, further, 
science and art, wdiich are by their nature to a great 
extent international, and which create a constant 
exchange of ideas and opinions between the subjects 
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of tlie different States. Of the greatest importance 
are, however, agriculture, industry, and trade. It is 
totally impossible even for the largest empire to 
produce e%'ery thing its subjects want. Tlrerefore, 
the productions of agriculture and industry of the 
diflerent States must be exchanged witli each other, 
and it is for this reason that international trade is an 
unequalled factor for the w^elfare of eveiy civilised 
State. Et^en in antiquity, when every State tried to 
be a world in itself. States did not and could not 
t^xist withojit some sort of international trade. It is; 
international trade which has created navigation on the; 
Irigh seas and on the I’ivers flowing thi'ough different! 
States. It is, again, international trade which has! 
called into existence the nets of railways covering! 
the continents, the international postal and tele-; 
graphic arrangements, the Transatlantic telegraphic' 
cables. 

The manifold interests which knit all the civilised 
I States together and create a constant intercourse 
I between one another, have long since brought about 
I the necessity that these States should •liEfV'e one or 
\ more official representatives living abroad. Thus^ 
■vye find everywhere foreign ambassadors and con- 
suls. They are the agents who further tlie current 
stream of transactions between the Governments of 
the different States. A number of Internationale 
Offices, International Bureaux, International Com- 
missions have permanently been appointed for the 
administration of international business. And from 
time to^time special international conferences and^ 
congresses of delegates of the different States are 
convoked for discussing and settling matters inter- 
national. Though the individual States are sovereign 
and independent of each other, though there is no 
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international Government ebove the national ones, 
though there is no central political authority to which 
the different States are subjected, yet there is some- 
thing mightier than all the powerful separating 
factors : namely, the common interests. And these 
i co mmon interests and the necessary intercourse 
'which serves these interests, unite the separate States 
into an indivisible community. For many hundreds 
of years this community has been called “ Family of 
Nations ” or “ Society of Nations.” 

§ 8. Thus the first essential conditipn for the 
^existence of law is a reality. The single States 
inake altogether a body of States, a community of 
Individual States. But the second condition cannot 
be denied either. For hundreds of years more and 
more rules have groAvn up for the conduct of the 
States between each other. These rules are to a 
great extent customary rules. But side by side with 
these customary and unwritten rules more and inoi'e 
written rules are daily created by international 
agreements. The ao-called Law ol Nations is 
nothing else -than a body of customary and conven- 
tional rules regulating the conduct of the individual 
States . with each other. 


External § 9. But how do matters stand concerning the 
the En- third essential condition for the existence of law ? 
of ituierot there a common consent of the community of 
thmi^ States that the rules of international conduct shall be 
Conduct, enforced by external power ? There cannot be the 
slightest doubt that this question must be affirma- 
tively answered, although there is no central authority 
to enl’orce those rules. The heads of the civilised 
States, their Governments, their Parliaments, and 
public opinion of the whole of civilised humanity, 
agree and consent that the body of rules of inter- 
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national conduct which i# called the Law of Nations 
shall be enforced by external power, in contradistinc- 
tion to Kules of international morality and courtesy, 
which are left to the consideration of the conscience 
of nations. And in the necessary absence of a 
central authority for the enforcement of the rule of 
the Law of Nations, the States have to take the law 
into their own hands. Self-help and the help of 
the other States which sympathise with the wronged 
one are the means by which the rules of the Law of 
Nations can be and actually are enforced. It is true| 
that these means have many disadvantages, but they 
are means which have the character of external* 
power. Compared with Municipal Law and the| 
means at disposal for its enforcement, the L aw of 
Nations is certainly the weaker of the two. A law 
is the stronger, the more guarantees are given that it 
can and will be enforced. Thus, the law of a State 
which is governed by an uncorrupt Government and 
the courts of which are not venal is stronger than 
the law of a State which has a corrupt Government 
and venal judges. It is inevitable that* the Law 
of Nations must be a weaker law than Municipal 
Law, as there is not and cannot be an international 
Government above the national ones which could 
enforce the rules of International Law in the same 
way as a national Government enforces the rules of 
its Municipal Law. But a weak law is nevertheless* 
still law, and the Law of Nations is by no means so^ 
weak a law as it sometimes seems to be. ' 

§ lo.. The fact is that theorists only are divided 
concerning the character of the Law of Nations as 
real law. In’ practice International Law is constantly 
recognished as law. The Governments and Parlia- 
ments of the different States are of opinion that they 
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are legally, not morally only, bound by the Law of 
Nations, although they cannot be forced to go before 
a court in case they are accused of having .violated 
it. Likewise, public opinion of all civilised States con- 
siders every State legally bound to comply with the 
rules of the Law of Nations, not taking notice of the 
opinion of those theorists who maintain that the Law 
of Nations does not bear the character of real law. 
And the different States not only recognise the rules 
of International Law as legally binding in innume- 
rable treaties and emphasise every day tke fact that 
there is a law between themselves. They moreover 
recognise this law by their Municipal Laws ordering 
tlieir officials, their civil and criminal courts, and 
their subjects to take up such an attitude as is in 
conformity with the duties imposed upon their Sove- 
reign by the Law of Nations. If a violation of the 
Law of Nations occurs on the part of an individual 
State, public opinion of the civilised world, as well 
as the Governments of other States, stigmatise such 
violatitu'^as a violation of law pure and simple. 
And counties^ treaties concerning trade, navigation, 
post, telegraphy, copyright, extradition, and many 
other objects exist between civilised States, which 
ti’eaties altogether rest on the existence of a law 
between the States, presuppose such a law, and con- 
tribute through their very existence to the develop- 
ment and the growth of such a law. 

Yiolations of this law are certainly frequent. But 
the violators always try to prove that their acts do 
not contain a violation, and that they have a. right to 
act as tliey do according to the Law of Nations, 
or at least that no rule of the Law of Nations is 
against their acts. Has ever a State confessed that it 
was going to break the Law of Nations or that it 
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ever did so ? The fact i» that States, in breaking, 
the Law of Nations, never deny its existence, but 
recognise its existence through the endeavour to 
interpret the Law of Nations in such a way as is 
favourable to their act. 


n 

Basis op the Law op Nations 

§11. If l^aw is, as defined above (§ 5), a body of 
rules for human conduct within a community wlii(*h 
by common consent of this communit)' shall be en- 
forced through external power, comniori consent is 
the basis of all law. What, now, does the term 
“ common consent ” mean ? If it meant that all the 
individuals who are members of a community must 
;it e\'ery moment of their existence expressly consent 
lo every point of law, such common consent would 
liever be a fact. The individuals, who ai’e the 
members of a community, are succ.essively born into 
it, grow into it together wdth the growth* of their 
intellect during adolescence, and die away successively 
to^inake room for others. The community remains 
unaltered, although a constant change takes place in 
its members. “ ConmiOJL,aQM§J]Jt..’.^c.antherefoi-e onlyi 
mean the express or tacit consent of such an over-! 
whelming majority of the members that those who! 
dissent are of no importanceywhatever and disappear' 
totally from the view pf one who looks for the will 
of the community as an entity in contradistinctioni 
to its single members. The question where such ai 
common consent is to be stated, is not a question of 
theory, but of fact only. It is a matter of observa- 
tion and appreciation, and not of logical and mathe- 
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matical decision, just as ‘the celebrated question, 
how many grains make a heap? Those legal rules 
which come down from ancestors to their descendants 
remain law so long only as they are supported by 
common consent of these descendants. New rules 
can only become law if they find common consent 
on the part of those who constitute the community 
, at the time. It is for that reason that custom is at 
tjhe background of all law, whether written or un- 
writtgn, 

§ 12. What has been stated with regard to law 
Ipure and simple applies also to the Law of Nations. 
I However, the community for which this Law of 
|NaJious.,is ..authodtatixe.,.,cQit§ists 
fhiunan beingSj. lmt 'O'f imlividual States. And where- 
as ill communities consisting of individual human 
beings there is a constant and gradual change of 
the members through birtli, death, emigration, and 
immigration, tlie Family of Nations is a community 
within wliich no such constant change takes place, 
althoitgh now and then a member disappears and 
a new ihember steps in. The members of the 
Family of Nations are therefore not born into that 
('.ommunity and they do not grow into it. New 
members are simply received into it through express 
or tacit recognition. It is therefore necessary to 
scrutinise more closely the common consent of the 
States, which is the basis of the Law of Nations. 

The customary rules of this law have grown 
up by common consent of the States — that is, the 
different States liave acted in such a manner as 
includes their tacit consent to these rules. As far 
as the process of the growth of a 'usage and its 
turning into a custom can be traced back, customary 
rules of the Law of Nations came into existence 
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iix the following way. The intercourse of States 
with each other necessitated some rules of inter- 
national ^jonduct. Single usages, therefore, gradually 
grew up, the different States acting in the same or in 
a similar way when an occasion arose. As some 
rules of international conduct were from the end of 
the Middle Ages urgently wanted, the theory of the 
Law of Nations prepared the ground for their growth 
by constructing certain rules on the basis of religious,^ 
uforal, rational, and historical reflections. Hugo 
Grotius’s work,“De jure belli ac pacis libri III” (1625), ^ 
offered a systematised body of rules, which recom- 
mended themselves so much to the needs and wants 
of the time that they became the basis of the following 
development. Without the conviction of the Govern- 
ments and of public opinion of the civilised States 
that there ought to be legally binding rules for 
international conduct, on the one hand, and, on tlie 
other hand, without the pressure exercised upon the 
States by their interests and the necessity for the 
growth of such rules, the latter would never have 
grown up. When afterwards it becam'e apparent 
that customs and usages alone were not sufficient 
or, not sufficiently clear, new rules were created 
through treaties being concluded whicli laid down 
rules for future international conduct. Thus con- 
yentipnal rules gradually grew up side by side with 
customary lailes. 

New States which came into existence and were 
through express or tacit recognition admitted into 
the Family of Nations thereby consented to the 
body of rules for international conduct in existence 
at the time of' their admittance. It is therefore not 
necessary to prove for every single rule of Inter- 
national Law that every single member of the Family 

von. I. c 
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of Nations consented to it! No single State can say 
on its admittance into the Family of Nations that 
it desires to be subjected to such and such, a rule of 
International Law, and not to others. The admit- 
tance includes the duty to submit to all the existing 
rules, with the only exception of those which, such 
as the rules of the Geneva Convention for instance, 
are specially stipulated for such States only as have 
concluded or later on acceded to a certain inter- 
national treaty containing the respective rules. 

On the other hand, no State whicdi is a member 
■'of the P^amily of Nations can at some time or 
another declare that it will in future no longer 
submit to a certain recognised rule of the Law of 
fshuions. Tjie body of the rules of this law can be 
Itered by common consent only, not by a unilateral 
jdeclaration on the part of one State. This applies 
not only to customary rules, but also to such con- 
ventional ruhis as have been called into existence 
through a treaty for the purpose of creating a 
permanent mode of future international conduct 
without a ’right of the signatoiy powers to give 
notice of withdrawal. It would, for instance, be a 
violation ot International Law on the part of a . 
signatory I’ower of the Declaration of Paris of 1856 
to declare that it would cease to Ire a party. But 
it must be emphasised that this does not apply to 
such conventional rules as are stipulated by a treaty 
which expressly reserves the right to the signatory 
Powers to give notice. 

§ 13. Since the Law of Nations is bas?d on the 
common consent of individual States, and not of 


of Nations, iiulividual human beings, SlatfiSiicMylaiulexclus^^^^^^^ 

I This means 

! that th« 4 iaw ■of Nations is, a law for the international 
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conduct of States, and not o f their citizens. Subjects 
of the rights and duties arising from the Law of 
Nati<?i;is* are States solely and exclusively. An in- 
dividual human being, such as a king or an ambas- 
sador for example, is never directly a subject of Inter- 
national Law. Therefore, all rights which might 
necessarily be granted to an individual human being 
according to the Law of Nations are not inter-! 
national rights, but rights granted by Municipal Lavvi 
m accordance with a duty imposed upon the respec-i 
tive State by International Law. Likewise, all dutie^ 
which might necessarily be imposed upon individual 
human beings according to the Law of Nations are not 
international duties, but duties imposed by Municipal 
Law in accordance with a right granted to or a duty im- 
posed upon the respective State by International Law. 

Thus the privileges of an ambassador are granted to, 
him by tlie Municipal Law of the State to which hej 
is accredited, but such State has the duty to grant; 
these privileges according to International Law.1 
Thus, further, the duties incumbent upon officials 
and subjects of neutral States in time of war are 
imposed upon them l)y the Municipal Law of their 
h»me States, but these States have, according to Inter- 
national Law, the duty of imposing the respective 
duties upon their officials and citizens.^ 

§ 14. Since the Law of Nations is based on the Equality 
common consent of States as sovereign communities, ence"from 
the member States of the Family of Nations are equal ‘j 
to each other as subjects of International Law. national 

Law. 

^ The importance of the fact It should, however, already be 
that subjects of the Law of Nations mentioned here that this assertion 
are States exclusively is so great is even nowadays still sometimes 
that I consider it necessary to contradicted ; see, for instance, 
emphasise it again and again Kaufmami, Dio llechtskraft des 
throughout this book. See, for luternationalen Lcchts (1S99), 
instance, below, §§ 289, 344, 384. jjaadni. 
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Source in 
Contradis- 
tinction to 
Cause. 


States are by their nature certainly not equal as 
regards power, extent, constitution, and the like. But 
as members of the community of nations they are 
equals, whatever differences between them may other- 
’ivise exist. This is a consequence of their sovereignty 
and of the fact that the Law of Nations is a law 
between, not above, the States,* 


III 

SOURCKS OR THE LaW OR NaTJOSS 

Hall, pp. 5 14 — jMaine, pp. i 25 — Lawrence, §§ 61 66 — Phillimore, I. 
§§ ^ 7 ~ 33 — Twiss, I. §§ 82-103 — Taylor, §§ 30-36 — AVestlake, I. 
pp. 14 19 — Wheaton, § 15 — Halleck, I. pp. 55 -64 — Ullmann, § 7 — 
Ilefi'ter, § 3 — lloltzendorff in Holtzendorfr, I. pp. 79-158 — Bivier, 
1 , § 2 — Nys, I. pp. 144 165 — Bonfils, Nos. 45 63 — Pradier-Fodere, I. 
Nos. 24-35 — Martens,!. §43 — Fiore, I. Nos. 224-238—Calvo, L 
§§ 27-38 - Bergbohni, “ Staatsvertriige und Gesotzeals Quellen des 
Volkerroclits ” (j877)—Jeilinek, *‘I)ie rechtliche Naturder Staats- 
\ ertrage ” (r88o). 

§ 15. The di/I'erent writers on the Law of Nations 
disagree widely with regard to kinds and numbers 
of sources of this law. The fact is that the term 
f“ source of law ” is made use of in different meanings 
'by the different writers on International Law. -It 
seems to me that tnpst writers confound the concep- 
tiQii.0.f ‘‘ source ’’ with that of “ cause,” and through 
this mistake <',ome to a standpoint from which certain 
factoi’s which influence the growth of International 
Law appear as sources of rules of the Law of 
Nations. This mistake can be avoided by going 
back to the meaning of the term“ source” in general. 
Source means a spring or well, and has to be defined 

* See below, §§ 115-116, where it will also be shown that not-full 
the legal equality of States in Sovereign States are not equals to 
. contradistinction to their political full Sovereign States. 

: inequality is discussed, and where 



SOUKCES OF THE LAW OF NATIONS 


21 


as the rising from the ground of a stream of water. 
When we see a stream of water and want to know 
whence^ it comes, we follow the stream upwards 
until we come to the spot where it rises naturally 
from the ground. On that spot, we say, is the source 
of the stream of water. We know very well that 
this source is not the cause of the existence of the 
stream of water. Source signifies only the natural 
rising of water from a certain spot of the ground, 
Vhatever natural causes there may be for that rising. 
If we apply the conception of sour<-e in this meaning 
to the term “ source of law,” the confusion of sour<-e 
with cause cannot arise. Just as we see streams of 
water running over the surface of tlie eartli, so we 
see, as it were, streams of rules running over the 
area of law. And if we want to know whence 
these rules come, we have to fi)llow these streams 
upwards until we come to their beginning. Where 
we find that such rules rise into existema;, tliere 
is tlie source of them. Of course, rules of law do 
not rise from a spot on the ground as water does ; 
they rise from facts in the historical development of a 
community. Thus in this (’.ounti'y a gootl many rules 
gf law rise every year from the Acts of I’arliament. 
“Source of Law” is therefore the name for aif 
historical fact out of which rules of conduct rise iutcj 
existence and legal force. 

§ i6. As the basis of the Law of Nations is the 
common consent of the member States of the. Family 
of Nations, it is evident that there must exist, and can 
only exjst, as many sources of International Law as 
there are facts through tvhich such a common con- 
sent can poss’ibly come into existence. Of such facts 
there are onlyjwo. A State may, just as an indi- 
vidual, give its consent either directly by an express 


Tho two 
Sources of 
Inter 
nafcioruil 
Law. 
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declaration or tacitly by cohduct which it would not 
follow in case it did not consent. The sources of 
; International Law are therefore twofold — namely : 
;(i) consent, which is given when States con- 

elude a treaty stipulating certain rules for the future 
international conduct of the parties; (2) tacit consent, 

, whicli is given through States having adopted the 
custom of submitting to certain rules of international 
conduct. Treaties and custom are, therefore, ex- 
clusively ^ the sources of the Law of Nations. 

\ . Custom in § 17. Custoju is the older and the origbial source 
linctimi to International Law in particular as well as of law 
Usage. general. Custom must not l)e confounded with 
usage. In ervery-dav life and language both terms 
are used s}'nouymously, but in the language of the 
jurist they have two distinctly different meanings. 
Jurists speak of a custom, wlien a clear and con- 
tinuous habit of doing certain actions has grown up 
under the :rgis of tlie conviction that these actions 
are legally necessary or legal!}' right. On the other 
.'hand, jurists s])eak of a usage, when a habit of doing 
'(;ertain actFons lias grown up without there being the 
I conviction of their legal character. Thus the term 
“ custom is in juristic - language a narrower concepr 
tion than the term “ usage,'’ as a certain conduct 
may lie usual without being customary. A certain 
condiK't of States concerning their international 
relations may tlierefore be usual without being the 
outcome of customary International Law. 

As usages have a tendency to beraime custom, the 
question presents itself, at what time a usage turns 

' AVcwtlako, I. p. 1 5, states cus- agree to reason being a Hource. 
t om and reason to be the sources of .Iteason is a means of interpreting | 
f International Titiw. Why he does law, but it cannot call law into 
not recognise treaties as a source, existence. 

1 CMimot understandj and 1 cannot 
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into a custom. This qu estion is one of fa ct, not of 
theory. All that theory can point out is this : 
Wherev«r and as soon as a certain frequently adopted 
international conduct of States is considered legally 
necessary or legally right, the rule, which may be 
abstracted from such conduct, is a rule of customary 
International Law. 

§ 18. Treaties are the second source of Inter- 
national Law, and a sourc-e which has of late become 
of the greatest importance. As treaties may be; 
concluded for innumerable purposes,’ it is necessary: 
to emphasise that such treaties only are a source of 
International Law as either stipulate new rules for 
future international conduct or confirm, define, ori 
abolish existing customary rules. Such treaties niust| 
be called law-makm^ tre Since the Family of 

Nations is no organised body, there is no central 
authority wliich could make law for that body as 
Parliaments make law by statutes within the States. 
The only way in which International Law cair be 
made by a deliberate act, in contradistinction to 
custom, is that the members of the FaniI 1 _^ of Nations 
conclude treaties in which certain rules for their 
ftiture conduc-t are stipulated. Of course, such law- 
making treaties create law for the. contrafjting parties 
solely. Their law is tum’e/wa/ International Law only! 
then, when all the members of the Family of Nations 
are parties to them. Many law-making treaties are 
concluded by a few States only, so that the law 
which they create is partieular International Law. 
On the other hand, there have been many law-making 
treaties concluded which contain general Inter- 
national Law^ because the majority of States, includ- i 
ing leading Powers, are parties to them. General 
' Sec below, 5 492. 


XreMes." 
as Source 
of Inter- 
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Law, 
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International Law has a teifdency to become universal 
because such States as hitherto did not consent to 
it will in future either expressly give their consent or 
recognise the respective rules tacitly through custom.^ 
But it must be emphasised that, 
the o ri ginal so urce .. at 

aire, ol which .derives irpm 

cyKjkmJ- For the fact that treaties can stipulate 
rules of international conduct at all is based on the 
Icustomary rule of the Law of Nations, that treaties 
•are binding upon tlie contracting parties.^ 

Factors § 1 9. Thus custom and treaties are the two 
cing the exclusivc sourccs of the Law of Nations. Wlien 
writers on International Law frequently enumerate 
national other sources besides custom and treaties, they con- 
found the term “ source ” with that of “ cause ” 
by (•ailing sources of International Law such factors 
as influence the gradual growth of new rules of 
International Law without, however, being the his- 
torical facts out of which these rules receive their 
legal force. Important factors of this kind are : 
Opinions df' famous writers on International Law, 
decisions of prize courts, arbitral awards, instructions 
issued by the different States for the guidance of their 
diplomatic and other organs, State Papers concerning 
foreign politics, certain Municipal Laws, decisions of 
Municipal Courts. All these and other factors may 
influence the growth of International Law either by 
; creating usages which gradually turn into custom, or 
by inducing the members of the Family of Nations to 
conclude such treaties as stipulate legal pules for 
future international conduct. 

A factor of a special kind which also influences the 

* Law-making? treaties of world- below, §§ 556-568. 
wide importance are enumerated * See below, § 493. 
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growth of International Lftw is the so-called Comity Comity of 
(Comitas Gentium, Convename et Courtoide Inter- 
mtionah, Staatenyumt). In their intercourse with 
one another, States do observe not only legally binding : 
rules and such rules as have the character of usages, - 
but also rules of politeness, convenience, and good-f 
will. Such rules of international condin^t are no 
rules of law, but of comity. The Comity of Nations 
is certainly not a source of International Law, as it 
is* distinctly the contrast to the Law of Nations. But 
there canbe.no doubt that many a rule wdiich formerly 
was a rule of International Comity oidy is nowadays 
a rule of International Law. And it is certainly to 
be expected that this development "will go oir in future 
also, and that thereby many a rule of present 
International Comity will in future become one of 
International Law. 


IV 

EkLATIONS BETWBEN iNTERN.VriONAR A.M) 
Municipal IjAW. 

Iloltzendorfr in Holtz endorff, ]ip. 49-53, 117 i 30 — Kys, I. pp. 185-1 89 
^ — Taylor, § 103 — Holland, Studies, pp. 176 200— Kaufmann, 
** Die Ivcchtskraft ties internationalen Eechts ’’ (1S99) — Tricpel, 
“ Vollserrecht uiid Landesrecht (1899). 


§20. The.La>y of Nations and the Municipal Law Essontini 
of the single States are essentially diflerent from cac-h 
other. They differ,., JirsL as.,„rega.rds their sources. 

o „ ••IT national 

oources oi Municipal IjRW are custom grown up and Mnni- 
within the boundaries of the respective iState and 
statutes enacted by the law-giving authority. Sources 
of InternationM Law are custom grown up within 
the Family of Nations and law-making treaties con- 
cluded by tlie members of that family. 
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Law of 
Nations 
never 
ie Muni- 
(sipal Law. 


The Law of Nations ®(nd Municipal Law differ, 
secondly, regardinjr the relations they regulate. 
Municipal Law regulates relations between «the indi- 
viduals under the sway of the respective State and 
the relations between this State and the respective 
individuals. International Law, on the other hand, 
regulates relations between the member States of the 
Family of Nations. 

I'he Law of N a tioi is and Municipal Law diil'er, thirdly, 
with reifard to the substance of their law : whereas 

• . .... . -O,. ........ 

Municijial Law is a law of a Sovereign over indi- 
viduals subjected to his sway, tlie liaw of Nations 
is a law not aliove, but between Sovereign States, 
and therefore a weaker law.' 

§ 21 . If the Ijaw of Nations and Municipal Law differ 
as demonstrated, the. Law .of Nations can neither as a 
biKly.Jiar.in,.part&,bfi44©.\.6'i!..a part of M 
Just as Municipal Law lacks the power of altering or 
creating rules of International Law, so the latter lacks 
absolutely tlie power of altering or creating rules of 
'Municipal Law. If, according to the Municipal Tiaw 
of .an individual State, the Ijaw of Nations as a body 
i or in parts is considered the law of the laud, this can 
kmly lie so either by municipal custom or by statute, 
and then the respective rules of tlie Law of Nations 
liave liy adoption - become at the same time rules of 
Municipal Law. Wlierever and whenever such total 
or partial adoption h.as not taken place, municipal 
courts cannot be considered to be bound by Inter- 
national Law, because it has, se, no power over 
municipal courts. And if it hajipens that a rule ofi 
Municipal Law is in an indiiliitable conflict with a rule - 

^ See above, 5 9- Smith, 5 Athcaion, 153; The 

‘ This has been done by the Scotia, 14 Wallace, 170; The 
ITnitcd States. Sec The Nercide, Paquette Ilabana, 175 United 
9 Craiich, 388 ; United States v. States, 677. See also Taylor, § 1 03 
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of the Law of Nations, municJlpal courts must apply the 
former. If, on the other hand, a rule of the Law 
of Nations regulates a fact without conflicting with,' 
but without expressly or tacitly being adopted by 
Municipal Law, municipal courts cannot apply such j 
rule of the Law of Nations. 

§ 22. If Municij)al Courts cannot apply unadopted 
rules of the Law of Nations, and must apply even 
such rules of Municipal Law as conflict with tlie Jja w 
ofNations, it is evident that the different States, in 
cu'der to fulfil their international obligations, must 
possess certain rules, and must not have certain 
otlier rules as part of their Municipal Law. It is 
not lUH'essary to enumerate all the rules of Municipal 
fjaw which a State must possess, and all those rules 
it must not have. It suffices to give some illustrative 
e.vamples. Iffius, on the one hand, the Muni(upal 
J.avv (.)f every State must, for instance, possess rules 
granting tlie necessary privileges to foreign diplomatic 
envoys, prot(H-.ting the life and libenty of foreign 
citizens residing on its territory, threatening punish- 
nient for certain acts committed on its tt-rritor}' in 
A iolation of a foreign State. On the other hand, tho 
•Miuuci])al Law of ever}' State is prevented by thg 
flaw of Nations from having rules, for instance, con- 
flicting with the freedom of the liigh seas, or pro- 
hibiting the innocent passage of foreign inerchanliueii' 
through its maritime l)elt, or refusing justice to; 
foreign residents with regard to injuries committed' 
on its territory to their lives, liberty, and property^ 
I)y its owp citizens. If a State does nevertheless^ 
po.ssess such rules of Municipal Law as it is prevented' 
from having by’the Law of Nations, or if it does not 
possess such Municipal rules as it must have accord- 
ing to the liaw of Nations, it violates an international 
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; legal duty, but its courts *^cannot by themselves alter 
I the Municipal La,w to meet the requirements of the 
iLaw of JSTations. « 

§ 23. However, although Municipal Courts must 
i-pply Municipal Law even if conflicting with the 
|jaw of Nations, there is a presumption against the 
Existence of such a conflict. As the Law of Nations 
|s based upon the common consent of the different 
fStates, it is improbable tliat a civilised State should 
Intentionally enact a rule that conflicts with the L*aw 
pf Nations. A part of Municipal Law,,which osten- 
jsibly seems to conflict with the Law of Nations, must, 
^therefore, if possible, always be so interpreted as 
‘essentially not containing such conflict. 

§ 24. In cavse of a gap in the statutes of a civilised 
State regarding certain rules necessitated by the Law 
of Nations, such rules ought to be presumed by the 
Courts to have been tacitly adopted by such Muni- 
cipal Law. It may be taken for granted that a vState 1 
which is a member of the Family of Nations does not 
intentionally want its Municipal Law to 1 )e deficient in 
iBUch rulSS. If, for instance, the Municipal Law of 
a State does not by a statute grant the necessary 
privileges to diplomatic euvoj's, the courts ought to. 
presume that such privileges are tacitly granted. 

§ 25. There is no doubt that a State need not 
make use of all the rights it has by the Law of 
Nations, and that, consequently, every State can by 
its laws expressly renounce the whole or partial use 
of such riglits, provided always it is ready to fulfil 
such duties, if any, as are connected with tfiese riglits. 
However, when no such renunciation has taken 
place, Municipal Courts ought, in ca'se the interests 
of justice demand it, to presume that their Sovereign 
has tacitly consented to make use of such rights. 
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If, for instance, the Municil)al Law of a State does 
not by a statute extend its jurisdiction over its 
maritime ' belt, its courts ought to presume that, 
since by the Law of Nations the jurisdiction of a 
State does extend over its maritime belt, their Sove- 
reign has tacitly consented to that wider range of its 
jiirisdiction. 

A remarkable case illustrating this happened in Case 
this country in 1 876. The German vessel “ Franconia,” ° ftoL 
wfide passing through the British maritime belt 
within three-'miles of Dover, negligently ran into the 
British vessel “ Strathclyde,” and sank her. As a 
passenger on board the latter was thereby drowned, 
the commander of the “Franconia,” the German Keyn, 
was indicted at the Central Criminal Court and found 
guilty of manslaughter. The Court for Crown Cases 
Reserved, however, to which the Central Criminal 
Court referred the question of jurisdiction, held by a 
' inajority of one judge that, according to the law of 
the land, English courts had no jurisdiction over 
(irimes committed in the English maritime belt. 

Keyn was therefore not punished.^ To provide foi^ 
future cases of such kind, Parliament passed, in 1878,' 

'• tlw “ Territorial Waters Jurisdiction Act.” " 

* L.R. 2 Ex, Div. 63, See diction over foreign vessels that 
JPhillimore, I. § 198 B; Maine, merely pass through its maritime 
PP« 39-45. See also below, § 189, belt, 
where the controversy is discussed - 41 and 42 Viet. c. 73. 
whether a riparian State has juris- 
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V 

Dominion op tue Law op Nations 

Lawrence, § 44 — Phillimore, I. §§ 27-33 — Twiss, I. § 62 — Taylor, 
§§ 6i~4 — Westlake, L p. 40 — Bluntschli, §§ 1-16 — Heffter, § 7 — ■ 
Holtzendorff in Holtzcndorff, pp. 13-18 — Nys, I. pp. 116-132 — 
Kivier, I. § i — Bonfils, Nos. 40-45 — Martens, I. § 41. 

Range of § 26. Dominiou of the Law of Nations is the name 
given to the area within which International Law is 

national applicable — that is, those States between which 

aJCIiW vOfi' ^ ^ 

troversilii. International Law finds validity. The range of the 
dominion of the Law of Nations is controversial, two 
extreme opinions concerning this dominion being op- 
posed. Some publicists ^ maintain that the dominion 
oi the Law of Nations extends as far as ,tigmaiii|.y 
iJSSlf, tliat every State, whether Christian or non- 
Christian, civilised or uncivilised, is a subject of In- 
ternational Law. On the otlier hand, seY,eral jurists 
teach that the dominion of the Law of Nations ex- 
tends only as far as Christian civilisation, and that 

are subjects of International 
La.W. Neither of these opinions would seem to be in 
conformity with tlie facts of the present international • 
life and the basis of the Law of Nations. There is 
no doubt that the Law of Nations is a product of 
Christian civilisation. It originally arose between 
tlie States of Christendom only, and for hundreds of 
years was confined to these States. Between Christian 
and Mohammedan nations a condition of perpetual 
enmity prevailed in former centuries. And no con- 
stant intercourse existed in former times between 
Christian and Buddhistic States. But from about 


^ Sec, for instance, Bluntschli, § 8. 
- See, fur instance, Martens, § 41. 
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the beginning of the nirJeteenth century matters 
gradually changed. A condition of perpetual enmity 
between » whole groups of nations exists no longer 
either in theory or in practice. And although there 
is still a broad and deep gulf between Christian 
civilisation and others, many interests, which knit 
Christian States together, knit likewise some non- 
Christian and Christian States. 


§ 27. Thus the membership of the Family of Three 
Nations has of late necessarily been increased and the fiona*' 
range of the dominion of the Law of Nations has ex- %“*• , 

^ ..... . bership of 

tended beyond its original limits. This extension the 
has taken place in conformity with the basis of the Nations'** 
Tiaw of Nations. As this basis is the common con- 


sent of the civilised States, there are three conditions 
for the admission of new members into the circle 


of the Family of Nations. A State to be admitted 
must, first, be StaiQ.. wLifh is in constant 

'Atercourse with members of the Family of Nations. 
Such State must, secondly, expressly or tacitly con- 
sent to be bound for its future international conduct 
by tlie rules of International Law. And, thirdly, 
those SM.tes which have hitherto formed the Family 
• of.Nations must expressly or tacitly consent to the 
reception of the new member. 

The last two conditions are so obvious that they 
need no comment. Eegarding the first condition, 
however, it must be emphasised tliat not particularly 
Christian civilisation, but civilisation of sucli kind 
only is conditioned as to enable the respective State 
and its spbjects to understand and to act in con- 
formity with the principles of the Law of Nations. 
These principle's cannot be applied to a State which 
is not able to apply them on its own part to other 
States. On the other hand, they can well be applied 
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to a State which is able aRd willing to apply them to 
other States, provided a constant intercourse has 
grown up between it and other States. The fact is 
that the Christian States have been of late obliged 
by pressing circumstances to receive several non- 
Ohristian States into the community of States which 
are su])jects of International Law. 

Present § 28. The present range of the dominion of Inter- 
ISuon national Law is a product of historical development 
of the within which epochs are distinguishable marked by 

Law of . 4. ^ 

Nations, successivc entrances ot various otat^s into the 
Family of Nations. 

( I ) The old Christian States of Europe are the 
oiigiuai .miaubexij,jof . the Family .of Nations, because 
the Law of Nations grew up gradually between them 
through custom and treaties. It is for this reason 
that this law was in former times frequently called 
“ European Law of Nations.” But this name has 
nowadays historical value only, as it has beeio 
changed into “ Law of Nations ” or “ International 
Law^ ” pure and simple. 

(2} The“next group of States which entered into 
the Family of Nations is the body of C]irist,ia,n 
States which grew up outside Europe. All th®- 
American States which arose out of colonies of 
European States belong to this group. And it rntxst 
be emphasised that the United States of America 
have largely contributed to the growth of the rules 
of International Law. The Christian Negro Eepublic 
of Liberia in West Africa and of Haiti on the island 
of San Domingo belong to this group. 

; (3) With the reception of the Turkish Empire 
Into the Family of Nations Internatiolial Law ceased 
ito be a law between Christian States solely. This 
reception has expressly taken place through Article 7 
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of the Peace Treaty of Peris of 1856, in which the 
five Great European Powers of the time, namely, 
France, Austria, England, Prussia, and Bussia, and 
besides those Sardinia, the nucleus of the future 
Great Power Italy, expressly “ d^clarent la Sublime 
Forte admise k participer aux avantages du droit 
public et du concert europ^ens.” Since that time 
Turkey has on the whole endeavoured in time of 
peace and war to act in conformity with the rules of 
International Law, and she has, on the other hand, 
been treated accordingly by the Christian States. 
No general congress has taken place since 1856 to 
which Turkey was not invited to send her delegates. 

(4) Another non-Christian member of the Family 
of Nations is Japan. Some years ago one might 
have doubted whether Japan was a real and full 
member of that family, but since the end of the 
nineteenth century no doubt is any longer justified. 
Tlirough marvellous efforts, Japan has become not 
only a modern State, but an influential Power. 
Since her war with China in 1895, she must be 
considered one of the Great Powers that lead the 
Family of Nations. 

(5) The position of such States as Persia, Siam, 
China, Korea, Abyssinia, and the like, is d oub tful. 
Tliese States are certainly civilised States, and 
Abyssinia is even a Christian State. However, their' 
civilisation has not yet reached that condition which 
is necessary to enable their Governments and their 
population in every respect to understand and to 
carry out the command of the rules of International 
Lavr. On the other hand, international intercourse 
has widely arisen between these States and the 
States of the so-called Western civilisation. Many 
treaties have been concluded with them, and there 
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is full diplomatic intercourse between them and the 
Western States. All of them make efforts to educate 
their populations, to introduce modern institutions, 
and to raise thereby their civilisation to the level 
of the Western. They will certainly succeed in this 
regard in the near future. But as yet they have 
not accomplished this task, and consequently they 
are not yet able to be received as full members into 
jthe Family of Nations. Although they are, as will 
!be shown below (§ 103), for some parts within the 
jcircle of the Family of Nations, they remain for 
k)ther parts outside. But the example of Japan can 
show them that it depends entirely upon their own 
efforts to be received as full members into that 
family. 

(6) It must be mentioned that a State of quite 
a unique eliaracter, the Congo Free State,' is, since 
the Berlin Conference of 1884, a member of the 
Family of Nations. 

§ 29. The Ijaw of Nations as a law between States 
based on the common consent of the members oi' 
the Family of Nations naturally does not contain 
any rules concerning the intercourse with and treat- 
ment of such States as are outside that circle. That 
this iutercouT'se and treatment ought to be regulated 
by the principles of Christian morality is obvious. 
But actually a practice frequently prevails which 
is not otdy contrary to Christian morality, but 
arbitrary ar.d barbarous. Be that as it may, it is 
dis(;retion, and not International Law, according 
to which tlu; members of the Family of Nations 
deal with .such States as still remain ovtvside that 
laniily. 


‘ See below, § loi. 
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Codification of the Law op Nations 

Holtzendorff in Holtzendorflf, pp. 136-152— Ullmann, § 9— Despagnet, 
Nos. 67-68 — Nys, I. pp. 166-183 — Rivier, I. § 2 — Fiore, I, Nos. 
1 24-1 27 — Martens, I. § 44 — Holland, Studies, pp. 78-95 — Berg- 
bohm, Staatsvertriige und Gesetze als Quellen des Vcilkerrochts ** 
(1877), pp. 44-77 — Bulmerincq, “Praxis, Theorie, und Codification 
des Volkerrechts (1874) — Roszkowski in R. 1 . XXI. (1889), p. 520, 

§ 30. TliQ lack t)f precision wliich is natural to the 
I majority of the rules of the Law of Nations on 
' account of its slow and gradual growth has created 
a movement for its codification. The idea of a 
codification of the Law of Nations in its totality 
arose at the end of the eighteenth century. It was 
lleutham . who lirst suggested such a codification. 
Tie did not, however, propose codification of tlie 
poafeive existing Law of Nations, but thought of a 
utopian International Law wlnhth could be the Ijasis 
of an everlasting peace between the civilised States.^ 
Another utopian project is due to llie French 
(•ouvention, which resolved in ^2,9.2 to create a 
Jleclaration of the Eights of Nations as a ])endant 
to the Declaration of tlie Eights of Mankind of 1789. 
For tliis purpose tlie Abbe Gregoire was charged 
with the drafting of such a declaration. In 1795, 
Al)bc Gregoire produced a draft of twenty-one 
artiides, wliieh, however, were rejected by the Con- 
vention, and the matter dropped.^’ 

It was not before 1861 that a real attempt was 

' See Bentham’s, AVorks, ed. full text of these twenty-one article.'? 
Bowring, VIII. p. 537 ; Nys, in is given. They did not contain a 
The Law Quarterly Keview, XI. real code, but certain principle.^ 
(i 8 fi 5 ),p. 225. only. 

See Kivier, I. p. 40, where the 
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made to show the possibility of a codification. This 
was done by an Austrian jurist, Alfons von Domin- 
Petruch6vecz, who published in that year at' Leipzig 
a “ Precis d’un Code de Droit International.” 

In 1862, the Russian Professor Katschenowsky 
brought an essay before the Juridical Society of 
London (Papers II. 1863) arguing the necessity of a 
codification of International Law. 

In 1863, Professor Francis Lieber, of the Columbia 
College, New York, drafted the Laws of War in a 
body of rules wliich the United States published 
during the Civil War for the guidance of her army.^ 

In 1 868, liluntschli, the cele})rated Swiss inter- 
preter of the liaw of Nations, published “Das moderne 
VdlkeiTecht der civilisirten Staaten als Reclitsbuch 
dargestellt.” This draft code has been translated into 
the Fi-ene.h, Greek, Spanisli, and Russian languages, 
and the Chinese Government produced an official 
Chinese translation as a guide for Chinese officials. 

In 1872, the great Italian politician and jurist 
Mancini raised his voice in favour of codification 
of the Law of Nations in his able essay “ Vocazione 
del nostro secolo per la rifoiina e codificazione del 
diritto delle genti.” 

Likewise in 1872 appeared at New York David 
Dudley Field’s “Draft Outlines of an International 
Code.” 

In 1873 the Institute of International Law was 
founded at Ghent in Holland. This association of 
jurists of all nations meets periodically, and has pro- 
ducted a number of drafts concerning various parts of 
International Law, and in especial a Draft Code of 
the Law of War cm. Land (1880). 

Likewise in 1873 founded the Association for 
* See below, Vol. II. § 68. 
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the Eeform and Codification of the Law of Nations, 
which also meets periodically and which styles itself 
now Hife International Law Association. 

In 1874 the Emperor Alexander EL. of Russia took 
the initiative in assembling an international conference 
at Brussels for the purpose of 'discussing a draft code 
of the Law of Nations concerning land warfare. At 
this conference jurists, diplomatists, and military 
men were united as delegates of the invited States, and 
they agreed upon a body of sixty articles which goes 
under the name of the Declaration of Brussels. But 
the Powers have never ratified these articles. 

In 1880 the Institute of Intei'national Law pub- 
lished its “ Manuel des Lois de la Guerre sur Terre.” 

In 1890 the Italian jurist Fiore published his 
“ II diritto internazionale codificato e sua sanzione 
giuridica,” of which a second edition appeared in 1898. 

§ 31. At the end of the nineteenth century the 
so-called Peace Conference at the Hague, convened 
on the personal initiative of the Emperor Nicholas II. 
of Kussia, has shown the possibility that parts of the 
Law of Nations may well be codified. Apart from 
three Declarations of minor value arid of the Con- 
vention concerning the adaptation of the Geneva ■ 
Convention to naval warfare, this conference has 
succeeded in producing two important conventions 
which may well be called codes — namely, first, the 
“Convention for the Pacific Settlement of Inter- 
national Disputes,” and, secondly, the “ Convention 
with respect to the L aw s and Customs of War on ' 
Land.” .Whereas the future will still have to show 
whether the first-named convention will be of great 
practical importance, there can, on the other hand, 
not be denied the great practical value of the 
second-named convention. Although the latter 
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contains many gaps, which* must be filled up by the 
customary Law of Nations, and although it is in 
no way a masterpiece of codification, it represents a 

i nodel, the very existence of which teaches that 
•odification of parts of the Law of Nations is 
)racticable, provided the Powers are seriously in- 
dined to come to an understanding. The Hague 
Peace Conference has therefore made an epoch in 
the history of International Law. 

Tj.s.Naval §32. Shortly after the Hague Peace Conference 
“ **■ the United States of America took a step with re- 
gard to sea warfare similar to that taken by her in 
1 863 with regard to land warfare. She published on 
June 27, 1900, a body of rules for the use of her 
navy under the title “The Jjaws and Usages of War 
at Sea” — tlie so-called “United States Naval War 
Code.” This code, which was drafted by Captain 
Charles H. Stockton, of the United States Navy, 
contains fifty-five articles which are divided into 
nine sections under the following titles ; — “ Hostili- 
ties ; ” “ Uelligerents ; ” “ Belligerent and Neutral 
Vessels;” “Hospital Ships — the Shipwrecked, Sick, 
and W ounded ; ” “ The Exercise of the Eight of 
Search ; ” “ Contraband of War ; ” “ Blockade ; ” 
“ The Sending in of Prizes ; ” “ Armistice, Truce, and 
Capitidations, and Violations of Laws of War.” I 
have no doubt that tliis American c;ode will be the 
starting-point of a movement for a Naval War 
Code to be generally agreed upon by the Powers, 
similar to the Hague Eegulations concerning land 
warfare. 

d^fica ^ movement in favour of codi- 

tion of fication of the Law of Nations, there are many 
naUonai jurists wlio oppose such codification. They 

^ argue that codification would never be possible on 
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account of differences of languages and of teclmical 
juridical terms. They assert that codification would ' 
cut olF tl^e organic growth and fut^ 
of Inteinational Ijaw. They postulate the existence 
of a permanent International Court with power oi 
executing its verdicts as ah indispensable condition, 
since without such a court no uniform interpretation 
of controversial parts of a code could be possible. 

They, lastly, maintain that the Law of Nations is at 
present not yet, and will not be for a long time to come, 
ripe for codification. Those jurists, on the othei 
hand, wlio are'ln favour of codification argue that 
the customary Law of Nations lacks to a great extent 
precision and certainty, that writers on International 
I^aw differ in many [)oints regarding the latter’s rules, 
and that, consequently, there is no broad and certain 
basis for the practice of the States to stand upon. 

§ 34. I aiiq decidedly not a blind and enthusiastic Merits of 
admirer of codification in general. It (cannot be 
luaintained tliat codification is everywhere, at all general, 
times, and under all circumstances opportune. Codi- 
iication certaiidy interferes with the so-called organic 
growth of the law through usage into custom. It is 
"title that a law, once codified, (;annot so easily adapt 
itself to the merits of the individuality of single cases 
which come under it. It is further a fact, which 
cannot be denied, that together with codification 
there frequently enters into courts of justice and 
into the area of juridical literature a hair-splitting 
tendency and an interpretation of the law which 
clings o&en more to the letter and the word ol 
the law than to its spirit and its principles. And; 
it is not at all a fact that codification does away! 
with controversies altogether. Codification certainly^ 
clears up many questions of law which have been 
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hitherto debatable, but it* creates at the same time 
new controversies. And, lastly, all jurists know 
very well that the art of legislation is still in its 
infancy and not at aU highly developed. The hands 
of legislators are very often clumsy, and legislation 
' does often more harm than good. Yet, on the other 
hand, the fact must be recognised that bistQJY 
j given its verdict in favour of codification. There is 
' no civilised State in existence whose Municipal Law is 
“ not to a greater or lesser extent codified. The growth 
of the law through custom goes on very slowly and 
gradually, very often too slowly to be able to meet 
the demands of the interests at stake. New interests 
and new inventions very often spring up with which 
customary law cannot deal. Circumstances and 
conditions frequently change so suddenly that the 
ends of justice are not met by the existing customary 
law of a State. Thus, legislation, which, is, of course, 
always partial codification, becomes often a necessity 
in the face of which all hesitation and scruple must 
vanish. Whatever may be the disadvantages of 
codification, there comes a time in the development 
of every civilised State when it can no longer be 
avoided. And great are the advantages of codifi- ' 
cation, especially of a codification that embraces a 
large part of the law. Many controversies are done 
away with. The science of Law receives a fresh 
stimulus. A more uniform spirit enters into the law 
of the country. New conditions and circumstances 
of life become legally recognised. Mortifying prin- 
ciples and branches are cut off with one stroke. A 
great deal of fresh and healthy blood is brought into 
the arteries of the body of the law in its totality. If 
codification is carefully planned and prepared, if it is 
imbued with true and healthy conservatism, many 
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disadvantages can be avoided. And interpretation 
on the ^art of good judges can deal with many a 
fault that codification has made. If the v^orst comes 
to the worst, there is always a Parliament or another 
law-giving authority of the land to mend through 
further legislation the faults of previous codification. 

§ 35. But do these arguments in favour of codifi- 
cation in general also apply to codification of the 
Law of Nations ? I have no doubt that they do 
more or less. If some of these arguments have noj 
force in view of the special circumstances of the| 
existence of International Law and of tlie peculiarities! 
of the Family of Nations, there are other argument^ 
which take the place of the former. 

Wlien opponents maintain that codification would 
never be practicable on account of diflerences of 
languages and of technical juridical terms, I answer 
that such argument is only as much as and no more 
in the way of codification than it is in the way of 
contracting international treaties. The fact that 
such treatie s are every day concluded shows that 
difficulties wliich arise out of differences of languages 
and of technical juridical terms are not at all in- 
s^pgrable. 

Much more than this weighs the next argument of 
opponents, that codification of the Law of Nations 
would cut off the latter’s organic growth and future 
development. It cannot be denied that codification 
always interferes with the growth of customary law, 
although the assertion is not justified that codification 
does mttoff such growth. But this disadvantage can 
be met by periodical revisions of the code and by its 
gradual increase ,apd^ j®PTaieme.nt through enact- 
m ent of actional and amrading rules according to 
the wants and needs*of the days to come. ' 
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When opponents postulate an international court 
witli power of executing its verdicts as an indispen- 
sable condition of codification, I answer that the non- 
existence of such a court is quite as much or as little 
an argument against codificatio}i as against the very 
, existence of International Law. If there is a Law of 
iNations in existence in sj)ite of the non-existence of 
fan international court to guarantee its realisation, I 
cannot see why the non-existence of such a court 
vshould be an obstaf-le to codifying the very same 
Ijaw of Nations. I(;j:nay indeed be maiiltained that 
codi|i cation is all the more necessary as such an 
international court does not exist. For codification 
of the Law of Nations and the solemn recognition 
of a code by a universal law-making international 
treaty would give more precision, certainty, and 
weight to the rules of the Law of Nations than they 
liave now in their unwritten condition. And a 
unifor-m interpretation of a code is now, since the 
Hague I’eace ( -onference has instituted a permanent 
C'oui-t of Arbitration, much more realisable than in 
former times, although this court has not ai\d will 
never have the power of executing its verdicts. 

But is the Law of Nations ripe for codificatioAV 
I readily admit that tliei’e are certain parts of that 
law wliich would ofi'er the greatest difficulty in codi- 
fi(;ation, and which would therefore better remain 
untouched for the present. But there are other; 
parts, and I tliink that they constitute the greater 
portion of the Law of Nations, wffiich aie certaiidy 
f ripe for codification. There can be no doubt that, 

I whatever can be said against codification of the 
V totality of the Law of Nations, partial .co dification 
^ ig DQ^.gibl e and comparaliyely easy. The work dbiie 
by the Institute of International Law, of which the 
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“ Aimuaire de ITnstitut de ^roit International ” gives 
exhaustive evidence, affords a stepping-stone towards 
such partial codification. 

§ 36. From the basis of this work of the Institute 
of International Law a partial cod ification of the 
of Natio ns must be . considered p racticable . 
Nevertheless, codification could hardly be realised at 
once. The difficulties, though not insuperable, are 
so great that it would take the work of perhaps a 
generation of able jurists to prepare draft codes for 
tliose parts * of International Law which may be 
considered ripe for codification. The only feasible 
way in which such draft codes could be prepared 

consists jji ..the appointment on the part of the 

I’owers of an international committee composed of a 
sufficient number of able jurists, whose task would 
be the preparation of the drafts. Public oijiniou of 
tlie whole civilised w'orld would, I am sure, watcfii 
the work of these men with the greatest anxiety, and 
the Parliaments of the civilised States would gladly 
vote the comparatively small sum of moiu'y neces- 
sary for the costs of the work. If a noble-minded 
inionarch of far-reaching inlluence would take a 
|{)frsonal interest in the matter, the different Govern- 
jinents w'^ould hardly refuse to send delegates to an 
international conference for the purpose of discussing 
(the ways and means for the appointment of an inter- 
piational committee for the preparation of draft 
^ codes. 
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Development op the Law op Nations before 
Guotius 

Lawrence, §§ 20-29 — Manning, pp. 8-20 — Ilalleck, I. pp. i-ii — 
Walker, History, I. pp. 30-137 — Taylor, §§ 6-29 — IIoltzendortT in 
Holtzendorff, I. pp. 159 386’— Nys, I. pp. 1-18— Martens, I. §§ 8-20 
— Fiore, I. Nos. 3-31 — Calvo, I. pp. i *32 — Bonfils, Nos. 71-86 — 
Despagnct, Nos. i - 19 — Ward, “ Encpiiry into the Foundation and 
History of the Law of Nations,” 2 vols. (1795) — Osenbriiggen, “De 
jure belli ac jmcis Bonianorum” (1876) — Miiller-Jochmus, **Ge- 
schichte des Volkerrechts im Alterthiim” (1848) — Hosack, ^^Risc 
and Growth of the Law of Nations ” (1883), pp. 1- 226 — Nys, ‘‘ Le 
droit de la gnerrc ot les pr^cnrsenrs de Grotius ” (1882) and ** Les 
origines du droit international ” (1894). 

§ 37. International Law as a law between Sove- 
rcigii aiKl equal Stages basjed on the common consent 

of , , these JState.g is ,, a product of modem Cliristiau 

ciYili.sAti.QI'5 find may be said to be hardly foar* 
hundred years old. However, the roots of this law 
go very far back into history. Such roots are to he 
found in the rules and usages which were observed 
by the different nations of antiquity with regard to 
their external relations. But it is well known that 
the conception of a Family of Nations did not arise 
in tlie mental horizon of the ancient wor}d.7’*Lach 
nation had its own religion and gods, its own 
language, law, and morality. Interna'tional interests 
of sufficient vigour to wind a band around all the 
civilised States, bring them nearer to each other, and 
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knit them together into a -community of nations, did 
not spring up in antiquity. On the other hand, 
however^, no nation could avoid coming into contact 
with other nations. War was waged and peace 
concluded. Treaties were agreed upon. Occa- 
sionally ambassadors were sent and received. Inter- 
national trade sprang up. Political men whose 
cause was lost often fled their country and took 
refuge in another. And, just as in our days, 
criminals often fled their country for the purpose of 
escaping punishment. 

Such more or less frequent and constant contact 
of diflerent nations with one another could not exist 
without giving rise to certain fairly congruent rules 
and usages to be observed wuth regard to external 
relations. These rules and usages were considered 
under the protection of the gods ; their violation 
called for religious expiation. It is of iTiterest to 
throw a glance upon the respective rules and usages 
of the Jews, Greeks, and liomans. 

§ 38. Although they were inpuotlieists and the The Jews, 
standard of their ethics was consequently much 
higher than that of their heathen neighbours, the Jew's 
,(hd not in fact raise the standard of the international 
relations of their time except so far as they affbrdedv 
foreigners living on Jew'ish territory equality beforq 
the law”. Proud of their nionotheisin and de.spising alii 
other nations on account of their polytheism, they! 
found it totally impos,sible to recognise other na tion s 
as eq^uals. If we compare the diflerent parts of the 
Bible concerning the relations of the Jews with other 
nations, we are struck by the fact that the Jews were ^ 
sworn enemies of some foreign nations, as the 
Ainalekites, for example, with w'hom they declined 
to have any relations whatever in peace. When 
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they went to war with those nations, their practice 
was extremely cruel. They killed not only the 
warriors on the battlefield, but also the aged, the 
women, and the children in their homes. Read, for 
example, the short description of the war of the Jews 
against the Amalekites in i Samuel xv., where we 
are told that Samuel instructed King Saul as follows : 
(3) “Now go and smite Amalek, and utterly destroy 
all that they have, and spare them not ; but slay 
both man and woman, infant and suckling, ox and 
sheep, camel and ass.” King Saul ^obeyed the 
injunction, save that he spared the life of Agag, the 
Amalekite king, and some of the finest animals. 
Then we are told that tlie propliet Samuel rebuked 
Saul and “ hewed Agag in pieces with his own hand.” 
Or agaiTT, in 2 Samuel xii. 31 we find that King 
David, “ the man after God’s own heart,” after the 
conquest of the town Rabbah, belonging to the 
Ammonites, “ brought forth the people that were 
therein and put them under saws, and under harrows 
of iron, and made them pass through the brick- 
kiln. . . .” 

AVith those nations, liowever, of which they were 
hot sworn enemies the Jews used to have inter- 

. . ■■ ■ -ts, «•» 

natioixal relations. ' And wlien they went to war 
with those nations, their practice was in no way 
exceptionally cruel, if looked upon from the stand- 
point of their time and surroundings. Thus we find 
in Deuteronomy xx. ia-14 the following rules: — 

(10) “ When thou comest Jiigh unto a city to fight 
against' it, then proclaim peace unto it. 

(11) “And it shall be, if it make thee answer of 
peace and open mito thee, that all the people tliat is 
found therein shall be tributaries unto thee, and they 
shall serve thee. 
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(12) “And if it will ipake no peace with thee, 
hut will make war against thee, then thou shalt 
besiege jt. 

(13) “ And when the Lord thy God hath delivered 
it into thine hands, thou shalt smite every male 
thereof with the edge of the sword. 

(14) “] 5 ut the women, and the little ones, and the 
cattle, and all that is in the city, even all the spoil 
thereof, shalt thou take unto thyself; and thou shalt 
eat the spoil of thine enemies, which the Lord thy 
God hath given thee.” 

Comparatively mild, like these rules for warfare, 
were the Jewish rules as regards their Ibreign slaves. 
Such slaves were not without legal protection. The 
master wlio killed a slave was punished (Exodus ii. 
20) ; if the master struck his slave so severely that 
he lost an eye or a tooth, tlie slave became a free 
man (Exodus ii. 26 and 27). TJie Jews, further, 
allowed foreigners to live among them under the full 
{)rotection of their laws. “ Jjove . . . the stranger, 
for ye were strangers in the land of Egypt,” says 
Deuteronomy x. 19, and in Ijeviticus x.xiv. 22 there 
is the command : “ You shall have one manner ol‘| 

law, as well for the stranger as for one of your owni 
"(? 5 untry.” 

Of the greatest importance, however, for the .Inter- 
national IjUW of the future, are the Messianic ideals 
and hopes of the Jews, as these Messianic ideals 
and hopes are not national only, but fully inter- 
natioiiah.; The following are the beautiful words in 
which the prophet Isaiah (ii. 2-4) foretells the state 
ol inankii<id when the Messiah shall have apjieared : 

(2) “And it .shall come to pass in the last days, 
tliat the mountain of the Lord’s house shall be 
established in the top of the mountains, and shall be 
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exalted above the hills; ^nd all nations shall flow 
unto it, 

(3) “And many people shall go and say. Come 
ye, and let us go up to the mountain of the Lord, 
to the house of the God of Jacob, and he will teach 
us of his ways, and we will walk in his paths ; for 
out of Zion shall go forth the law, and the word of 
the Lord from Jerusalem. 

(4) “ And he shall judge among the nations, and 
shall rebuke many people : and they shall beat their 
swords into plowshares, and their spears into pruning- 
hooks : nation shall not lift up sword against nation, 
neither shall they learn war any more.” 

Thus we see that the - Jews, at least at. the time of 
Isaiah, had a foreboding and presentiment of a future 
where all the n world should be united 

iu peace. And.the Jews have left this ideal to the 
Ghristian world. It is the same ideal which has 
inspired, in bygone times all those eminent men who 
have laboured to build up an International Law. 
And it is again the same ideal which inspires nowa- 
days all lovers of international peace. Although the 
Jewish State and the Jews as a nation have practically 
done nothing to realise that ideal, yet it sprang up 
among them and has never disappeared. * 

<§ 39. Totally different from this Jewish contribu- 
tion to a future International Law is that of the 
Greeks. Tlie broad and deep gulf between their 
civilisation and that of their neighbours neces- 
sarily made them look down upon these neighbours 
as barbarians, and thus prevented them from raising 
the standard of their relations with neighbouring 
nations above the average level of antiquity. But 
the Greeks were before the Macedonian conquest 
never united into one powerful national State. They 
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lived in numerous more or less small city States, 
which were totally independent of one another. It 
is this very fact which, as time went on, called into 
existence a kind of International Law between these 
independent States. They could never forget that 
their inhabitaiUs were of the same race. The same 
blood, the same religion, and the same civilisation of 
their citizens united these independent and — as we 
should nowadays say — Sovereign States into a com- 
munity of States which in time of peace and war 
held themselves bound to observe certain rules as 
regards the relations between one another. The 
(iousequence was that the war practice of the Greeks 
ill their wars among themselves was a very mild one. 
Tt was a rule that war should never be commenced 
without a declaration of war. Heralds were in- 
violable. Warriors who died on the battlefield were 
entitled to burial. If a city was captured, the lives 
of all those who took refuge in a temple liad to be 
spared. War prisoners could be exchanged or 
ransomed; their lot was, at the utmost, slavery. 
( ■('rtain places, as for example the temple of the god 
Apollo at Delphi, w-ere permanently inviolable. Even 
(•v.xtain persons in the armies of the belligerents were 
(•onsidered inviolable, as the priests, for instance, 
wlio carried the holy fire, and the seers. 

Thus the Greeks left the example to history that 
independent and sovereign States can live, and are 
at the same time obliged to live, in a community 
wliich provides a law for the international relations 
of the member States, provided that there exist 
some conunon interests and aims wliich bind these 
States together. * It is very often maintained that 
this kind of International I^aw of the Greek States 
could in no way be compared with our modern Inter- 
VOL. I. E 
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national Law, as the Grefiks did not consider their 
jinternational rules a s legally , but m religiously 
jhindin g onl y. We must, however, not forget that 
{the Greeks never made the same distinction between 
|law,'‘TreTij^6nJ and morahty as the modern world 
Imakes. The fact itself remains unshaken that the 
' Greek States ha^e set an oxam^ tp the future that 
iind^ndent States can liye. io a community in which 
their international regulations are governed by cer- 
tain rules and customs based on the common consent 
of the inembers of that community. 

§ 40. Totally different again from the Greek 
contribution to a future International Law is that of 
the .Homans. As far back as their history goes, the 
Eomans had a special set of twenty priests, the so- 
called fetialeSj for the management of functions 
regarding their relations with foreign nations. In 
fulfilling their functions the fetiales did not apply a 
purely secular but a divine and holy law, a jas 
sacrale, the so-called jus fetiale. The fetiales were 
employed when war was declared or peace was made, 
when treaties of friendship or of alliance were con- 
cluded, when the Romans had an international claim 
before a foreign State, or vice versa. . • 

According to Roman Law the relations of the 
|Bomans with a foreign State depended upon the fact 
{whether or not there existed a treaty of friendship be- 
jtween Rome and the respective State. In case such a 
treaty was not in existence, persons or goods coming 
from the foreign land into the land of the Romans, 
and likewise persons and goods coming frqpi the land 
of the Romans into the foreign land, enjoyed no legal 
protection whatever. Such persons could be made 
slaves, and such goods could be seized and became 
the property of the captor. Should such an enslaved 
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person ever come back to his country, he was at once 
considered a free man again according to the so-called 
jus postliminii. An exception was made as regards 
the ambassadors. They were always considered 
inviolable, and whoever violated them was handeq 
over to the home State of those ambassadors to be 
punished according to discretion. 

Different were the relations when a treaty of 
friendship existed. Persons and goods coming from 
otie country into the other stood then under legal 
protection. 'So many foreigners came in the process 
of time to Rome that a whole system of law sprang 
up regarding these foreigners and their relations with 
Roman citizens, the so-called jus i j entium in contra- 
distinction t^o the yifs civile. And a special magistrate, 
the praetor perecjrirms, was nominated for the adntinis- 
tration of that law. Of such treaties Avith foreign 
nations there were three different kinds, namely, of 
friendships {amieitia), of hospitality {liospitium), or of 
alliance {foediis). ) I do not propose to go into details 
about them. It suffices to remark that, although the 
treaties were concluded without any such provision, 
notice of termination could be given. Very often 
tltbse treaties used to contain a provision according 
to which future controversies could be settled by 
arbitration of the so-called reauperatores. 

precise. existed, wsr and 

peace. Roman law considered war a legal institution. 
There were four different just reasons for war, 
namely: (i) Violation of the Roman dominion; 
(2) violation of ambassadors; (3) violation of treaties; 
(4) support given during war to an opponent by a 
hitherto friendly State. But even in such cases war 
was only justified if satisfaction was not given by the 
Foreign State. Four fetiales used to be sent as 
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ambassadors to the foreign State who asked for 
satisfaction. If such satisfaction was refused, war 
was formally declared by throwing a lance from the 
Eoman frontier into the foreign land by one of the 
fetiales. For warfare itself no legal rules existed, but 
discretion only, and there are examples enough of 
great cruelty on the part of the Homans. Legal 
rules existed again for the end of war. War could 
be elided, first, through a treaty of peace, which was 
then always a treaty of friendship. War could, 
secondly, be ended by surrender (deaitio). Such 
surrender spared the enemy their lives and property. 
War could, thirdly and lastly, be ended through 
conquest of the enemy’s country {oecupatio). It was 
in this case that the Eomans could act according to 
discretion witli the lives and the property of the 
enemy. 

From this .sketch of their rules concerning external 
relations, it becomes apparent that the Eomans gave 
to the future tlie example of a State with legal rules 
for its foreign relations. As the legal people par 
eivcellence, the Eomans could not leave their inter- 
national relations without legal treatment. And 
though this legal treatment can in no way be cotTi- 
pared to the modern International Law, yet it con- 
stitutes a contribution to the Law of Nations of the 
future, in so far as its example furnished many 
arguments to those to whose efforts we owe the very 
existence of our modern Law f)f Nations. 

No need 5 4 T . i The Eomaii Empire gradually altsorbed the 
of Nations whole civih.sed ancient world, .so lar as it .was known 
to the Eomans. They did not know of any indepen- 
Ages- ' j d^nt civilised States outside the borders of their 
\empii’e.''i There was, therefore, neither room nor 
need for an International Law as long as this empire 
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) It* is at*the borders of this world- 

empire there were always wars with barbarous tribes, 
but thesh wars gave opportunity for the practice of 
a few rules and usages only. ( And matters did not 
change when under Cbnstantine the Great (313-337) 
the Christian faith became the religion of the empire/ 
and Byzantium its capital instead of Rome, and,] 
further, when in 395 the Roman Empire was 
divided into the Eastern and the Western Empire. 
This Western Empire disappeared in 476, wlien 
Romulus Augustus, the last ernperoi*, was deposed by 
Odoacer, the leader of the Gei’manic. soldiers, wlio 
made himself ruler in Italy. The land of the extinct 
Western Roman Empire came into the hands of 
dillerent peoples, chielly of Germanic extraction. In 
Gallia the kingdom of the Francs springs up in 486 
under Chlodovech the Merovingian. In Italy, the 
kingdom of the Ostrogoths under Theodericli the 
Great, who defeated Odoacer, rises in 493. In Spain 
the kingdom of the Visigoths ai)pears in 507. The 
Vandals had, as eaidy as in 429, erected a kingdom 
in Africa, with Carthage as its capital. The Saxons 
liad gained a footing in Britannia already in 449.’ 

„.A 11 tliese peoples were ];)arbarians in the strict 
-sense of the teriii. iVltliough they had adopted 
Christianity, it took hundreds of years to I'aise them 
up to the -standard of a moi'e advaiiced civili-sation. 
And likewise hundreds of years passed before dil- 
ferent nations came to light out of the amalgamation 
of the various peoples that had conquered the old 
Roman Empire with the i*esiduum of tlie. population 
of that empire. -It was in the eighth century that 
matters became' more settled. Charlemagne built up 
his vast Frankish Empire, and was, in 800, crowned 
Roman Emperor by Pope Leo III. Again the whole 
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The Fif- 
teen th and 
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Century. 


wor ld seemed to be onS empire, by ,t)[ie 

1 ^^eror .by . .tjiXqp^jliJts 

tbereTpre and no nee^J- But the 

Frankish Empire did not last long. According to 
the Treaty of Verdun, it was, in 843, divided into 
three parts, and with that division the process of 
development set in, which led gradually to the rise 
of the diflerent States of Europe. 

In theory the Emperor of the Germans remained 
for hundreds of years to <*ome the master ©f the world, 
1)ut in practice he was even not master at home, as 
the German Princes step by step succeeded in esta- 
blisliing their indejjendence. And although theoreti- 
cally the world was well looked after by the Emperor 
as its temporal and the Po2:)e as its spiritual head, 
there were constantly treachery, quarrelling, and 
fighting going on. Wai‘ imaclice was the most cruel 
possible. It is true that the Pope and the Bishops 
succeeded sometimes in mitigating such practice, but 
as a rule there was no influence of the Christian 
teaching visible. 

§ 42. The necessity for a I^aw of Nations did not 
arise until a multitude of States absolutely indepe^*^ 
dent of one another had successfully established 
themselves. Idle process of development, starting 
from the Treaty of Verdun of 843, reafdied that 
climax with the reigai of Frederic III., Emperor of 
the Germans from 1440 to 1493. He was the last 
of the em^ierors crowned in Borne by the hands of 
the Popes. At that time Europe was in faft divided 
up into a great number of independent States, and 
thenceforth a law was needed to 'deal with the 
international relations of these Sovereign States. 
Six factors of importance prepared the ground for 
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the growth of principles * of a future International 
Law. 

(1) There were first the OivUians and the Ca- 
nonists. Roman Law was in the beginning of the 
twelfth century brought back to the West through 
Imerius, who taught this law at Bologna. He and 
the other glossatores and post-glossatores considered 
Roman Law the ratio scripta, the law par excellence. 
These Civilians maintained that Roman Law was the 
law of the civilised world ipso facto through the 
emperors of the Germans being the successors of the 
emperors of Rome. Their commentaries to thei 
CorpitsS Juris Civilis touch upon many questions of 
the future International Law which they discuss 
from the basis of Roman Law. 

The Canonists, on the other hand, whose influence 
was unshaken till the time of the Reformation, treated 
from a moral and eccdesh^tical q)oint of view many! 
questio7is of the future International Law concerning 
war. ’ 

( 2 ) There were, secondly, coUections of Maritime 

Law of great importance which made their appearance 
in connection with international trade. From the 
-‘^‘ighth century the world trade which had totally 
disappeared in consequence of the downfall of the 
Roman Empire and the destruction of the old civi- 
lisation during the x>eriod of the Migration of the 
Peoples, began slowly to develop again. The sea 
trade specially flourished and fostered the giowtlx of 
rules and customs., of Maritime Law, which were 
cpnected into., codes and gained some kind of inter- 
national regQ ^^ The more important of these 

collections aj'e the following : The Consolato del^ 
Mare.^ a private collection made at Barcelona in Spain | 

‘ See Holland, Studies, pp. 40-58 ; Walker, History, I. pp. 204-212. 
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in the middle of the fourteenth century ; the Laws of 
Oleron, a collection, made in the twelfth century, of 
decisions given by the maritime court of Oleron in 
France ; the Rhodian Laws, a very old collection of 
maritime laws which partly date back as far as the 
eighth century ; the Talmla Amaljitana, the maritime 
laws of the town of Amalfi in Italy, whieh date at 
latest from the tenth century ; the Leges Wisbuenses, 
a collection of maritime laws of Wisby on the island 
of Gothland, in Sweden, dating from the fourteenth 
century. . 

The growth of international trade caused also the 
rise of the controversy regarding the freedom of the 
h i g h s eas (see below, § 248), which indirectly in\ 
fluenced ,the. growth of an International Law (seej' 
below, §§ 248-250). 

. (3) A third factor was the^mjuipieip.us lea^ 
tr adin g t owns for the protection of their trade and 
trading citizens. The most celebrated of these 
leagues is the Haq.seatic . formed in the thirteenth 
centur3^ These leagues stipulated for arbitration on| 
controversies between their memlier-towns. They| 
acquired trading privileges in foreign States. Tlieyj 
even waged war, when necessaiy, for the protectioti 
of their interests. 

(4) A fourth factor was Ure growing custom on the 
part of the States of sending and receiving pei-manent 
legations. In the Middle Ages the Pope alone hadi 
a permanent legation at the court of the Frankish 
kings. Later on, the Italian Itepublics, as Venice 
and Florence for instance, were the fii'st States to 
send out ambassadors, who took their residence for 
several years in the capitals of the States they were 
sent to. At last, from the end of the fifteenth 
century, it became a univeisal custom that the 
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kingrs of the different States kept permanent lega- 
tions at one another’s capital. The consequence 
was , that an uninterrupted opportunity was given for 
discussing and deliberating conunon international 
interests. And since the position of the ambassadors 
in foreign countries had to be taken into considera- 
tion, international rules as regards sucli position 
grew graduallj’ up. 

(5) A fifth factor was the custom of the great 
States of keeping standing armies, a custom wliich 
dates fi-om tlie fifteenth century also. The uniform 
and stern discipline in these armies favoured the rise 
of more universal rules and practices of warfare. 

(6) A sixth factor was the lienaissance and the 
lieforinatifili- The lienaissance of scienc;e and art 
iti the fifteentli century, together with the resurrec- 
tion of the knowledge of antiquity, reyiyed tlie philo- 
sophical and aesthetit'Jil ideals of Gi'eek life and trans- 
i’eried them to modern life. Througli their influence 
the spirit of the Christian religion took ])rec;e(lenc*e of 
its letter. The conviction awoke eveiywhere that the 
prirunples of Cliristianity ought to unite tlie Christian 
world more than they had done liitherto, and that 
these principles ought to be observed in matters 
international as much as in matters natioiial. Tln^ 

f lleformation, on the other hand, made an end to the. 

; spiritual mastership of the Pope over the civilised 
world. Protestant States could not recognise the 
claim of the Pope to arbitrate as of right in their 
conflicts either between one anotlier or between them- 
selves and Catholic States. 
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Development op the Law op Nations 

AFTER GrOTIUS 

Lawrence, §§ 29-53 — Hallecki L pp. 12-45 — Walker, History, I. 
pp. 138-202 — Taylor, §§ 65-95 — Nys, I. pp. 19-46 — Martens, I. 

21-33 — Fiore, I. Nos. 32- 52— Cal vo, 1 . pp. 32-101— Bonfils, 
Nos. 87-146 — Despagnet, Nos. 20-27 — Wheaton, '‘Histoire des 
progres dii droit des gens en Europe (1841) — Pierantoni, “ Storia 
del diritto internazionalc ncl secolo XIX.*' (1876) — Hosaok, “Rise 
and Growth of the liaw of Nations” (1883), pp. 227-320 — Brie, “Die 
; i. Fortschritte des Volkerrechts seit dem Wiener Congress ” (1890). 

Thetitno § 43. The Seventeenth ceiitury found a multitude 
ofOrotiuB. Statf^s established and crowded on 

tlie comparatively small continent of Europe. Many 
interests and aims knitted these States together into 
a community of States. luteruational lawlessness 
was henceforth an impossibility. This was tlie 
reason for the fact that Grotius’s work “ De Jure Belli 
ac Pacislibri III.,” which appeared in 1625, won the 
ear of the diflerent States, their rulels 7 and their 
writers on matters international. Since a Law of 
Nations was now a necessity, since inany principles 
of .sucli a law were already more or less recognised 
and appeared again among the doctrines of Grotiua, 
since the system of Grotius supplied a legal basis to 
most of those international relations which were at 
tlie time considered as wanting such basis, the book 
of fJjrotius obtained such a world-wide influence that 
he is correctly styled the “ Father of the Law of 
Nutions.” It would be very misleading and in no 
way congruent with the facts of history to believe 
that Grotius’s doctrines were as a body at once 
universally accepted. No such thing* happened, nor 
could have happened. What did soon take place 
was that whenever an international question of legal 
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jimportance arose, Grotius’s book was consulted, and 
I its authority was so overwhelming that in many 
cases its rules were considered right. How those 
rules of Grotius, which have more or less quickly 
been recognised by the common consent of the 
writers on International Law, have gradually received 
similar acceptance at the, hands of the Family of 
Nations is a process of development whic;h in each 
single phase cannot be ascertained. It can only be j 
stated that at the end of the seventeenth century the ’ 
civilised States consider themselves bound by a Law : 
of Nations the rules of which were to a great extent 
the rules of Grotius. This does not mean that these 
niles have from the end of that century never been 
broken. On the contrary, thej'' have frequently 
been broken. But whenever this occurred, the 
States concerned maintained either that they did not 
intend to break these rules, or that their acts were in 
harmony with them, or that they were justified by 
just causes and circumstances in breaking them. 
And the development of the Law of Nations did not 
come to a standstill with the re(‘eption of the bulk of 
the I'ules of Grotius. More and more rules Avere 
gradually required and therefore gradually grew. 
All the historical important events and facts of inter- 
national life from the time of Grotius down to our 
own have, on the one hand, given occasitm to the 
manifestation of the existence of a Law of Nations, 
and, on the other hand, in their turn made the Law 
of Nations constantly and gradually" develop intt) a 
more perfect and more complete system of legal 
rules. 

It serves my purpose to divide the history of the 
development of the Law of Nations from the time 
of Grotius into six periods — namely, 1 648— 1721, 
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1721-1789, 1789-1815,' 1815-1856, 1856-1874, 

1874-1899. 

The^period ^ 44. The ending of the Thirty Years’ War thfough 

1721. the Westphalian Peace of 1648 is the first event of 
great importance after the death of Grotius in 1645. 
^VTiat makes remarkable the meetings of Osnaburg, 
where the Protestant Powers met, and Munster, 
where the Catholic Powers met, is the fact that 
there was for the first time in history a European 
Congress assembled for the purpose of settling matters 
international by common consent of the Powers. 
With the exception of England, Kussia, and Poland, 
all the important Christian States were represented at 
this congress, as were also the majority of the minor 
Powers. The arrangements made by this congress 
show what a great change had taken place in the 
condition of matters international. The Swiss Con- 
federation and the Netherlands were r^ognised as 
Independent States. The 355 different }^tes wliicli 
belonged to the German Empire were practically, 
although not theroetically, recognised as independent 
States which formed a Confederation under the 
Emperor as its head. Of these 355 States, 150 were 
secular States governed by hereditary monarchs 
(Elector's, Dukes, Landgraves, and the like), 62 werr^ 
free-city States, and 123 were ecclesiastir-al States 
governed by archlrishops and other Church dignitaries. 
The theory of the unity of the civilised world under 
the German Emperor and the I’ope as its temporal 
and spiritual heads was buried for ever. A multi- 
tude of recognised independent States formed now 
a community on the basis of equality of all its 
members. The <;onception of the European equili- 
Irriurn made its appearance and becama an implicit 
principle as a guaranty for the independence of 
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the members of the Family of Nations. Protestant 
States took up their position within this family along 
with Catholic States, as did republics along with 
monarchies. 

In the second half of the seventeenth century the 
policy of conquest initiated by Louis XIV. of France 
led to numerous wars. But Louis XIV. always’ 
pleaded a just cause when he made war, and even! 
the establishment of the ill-famed so-called Chambers; 
of Eeunion (1680-1683) was done under the pretext^ 
of law. There was no period later in history in; 
which the principles of International Law were more- 
frivolously violated, but the violation was always^ 
cloaked by some excuse. Five treaties of peace 
between France and other Powers during the reign 
of Louis XIV. are of great importance, (i) The 
Peace of the Pyrenees, whi(di ended in 1659 the war 
between Fraiice and Spain, which had not come to 
terms at the Westphalian Peace. (2) The Peace of 
Aix-la-Chapelle, which ended in 1668 another war 
between France and Spain, commenced in 1667 
because France claimed the Spanish Netherlands 
from Spain. This peace was forced upon Louis XIV. 
through the triple alliance between England, Holland, 
and Sweden. (3) The Peace of Nymeguen, wdiich 
ended in 1678 the war originally commenced by Louis 
XIV. in 1672 against Holland, into which, however, 
many other European Powers were dragged. (4) The 
Peace of Eyswick, which ended in 1697 tho war that 
e.xisted since 1688 between France on one side, and, 
on the other, England, Holland, Denmark, Germany, 
Spain, and Savoy. (5) The Peace of Utrecht and the 
Peace of East'adt and Baden, wdiich in 1713 and 1714 
respectively ended the war of the Spanish Succession 
since 1701 between France and Spain on the one 
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side, and, on the other, Bagland, Holland, Portugal, 
Germany, and Savoy. 

But wars were not only waged between France 
and other Powers during this period. The following 
treaties of peace must therefore be mentioned : — (i) 
The Peaces of Roeskild (1658), Oliva (1660), Copen- 
hagen (also 1660), and Kardis {1661). The con- 
tracting Powers were Sweden, Denmark, Poland, 
Prussia, and Russia. (2) The Peace of Carlowitz of 
1699, between Turkey, Austria, Poland, and Venice. 
(3) The Peace of Nystaedt, between Sweden and 
Russia under Peter the Great in 1721. 

V The year 1721 is epoch-making because with the 
Peace of Nystaedt Russia enters as a member into 
the Family of Nations, in which she at once held the 
position of a Great Power. Tlie period ended by the 
year 1721 shows in many points progressive ten- 
.dencies regarding the Law of Nations. Thus the 
right of visit and search on the part of belligerents 
over neutral vessels becomes recognised. The rule 
“ free ship, free goods,” rises as a postulate, although 
it was not universally recognised till 1856. The 
freedom of the high seas, claimed by Grotius and 
others, begins gradually to obtain recognition in 
practice, although here too it did not meet Avith 
universal acceptance till the nineteentli century, 
f 'fhe balance of power is solemnly recognised by the 
: Peace of Utrecht as a principle of the Law of 
i Nations. 

The^nod § 45. Before the end of the first half of the 

*789- eighteenth century peace in Europe was again 
disturbed. The riAmlry between Austria and Prussia, 
which had become a kingdom in 1701 and where 
Frederick the Great had ascended the throne in 1 740, 
led to several wars in which England, France, Spain, 
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Bavaria, Saxony, and Holland took part. Several 
treaties of peace were successively concluded which 
tried to keep up or re-establish the balance of power 
in Europe, The most important of these treaties 
are: (i) The Peace of Aix-la-Chapelle of 1748 
between France, England, Holland, Austria, Prussia, 
Sardinia, Spain, and Genoa. (2) The Peace of 
Ilubertsburg and the Peace of Paris, both of 1763, 
the former between Prussia, Austria, and Saxony, the 
latter between England, France, and Spain. (3) The 
Peace of Versailles of 1783 between England, the 
United States of America, France, and Spain. 

These wars gave occasion to disputes as to the 
right of neutrals and belligerents regarding trade in 
time of war. Prussia became a Great Power. The 
.so-called First Armed Neutrality ’ made its appear- 
ance in 1780 with claims of great importance, which: 
were not generally recognised till 1856. The United| 

States of America succeeded in establishing her! 
independence and became a member of the Family ol| 

Nations, whose future attitude fostered the growth of 
several rules of International liaw. 

§ 46. All progress, however, was endangered, and Theperiod 
indeed the Law of Nations seemed partly non-existent, 1S15. 
during the time of the French Ee volution and the 
Napoleonic wars. Although the Frencli Convention 
resolved in 1792 (as .stated above, § 30) to create a 
“ Declaration of the Eights of Nations,” the Eevolu- 
tionary Government and afterward.s Napoleon I. very 
often showed no respect for the rules of the Law of 
Nations, The whole order of Europe, which had 
been built up by the Westphalian and subsequent 
treaties of peace for the purpose of maintaining a 

^ See below, Vol. II. §§ 289 and first and second armed neutrality 
290, where details concerning the are given. 



64 SCIENCE OF THE LAW OP NATIONS 

balance of power, was Overthrown. Napoleon T. 
was for some time the master of Europe, Itussia and 
England excepted. He arbitrarily created States and 
suppressed them again. He divided existing States 
into portions and united separate States. The kings 
depended upon his goodwill, and they had to follow 
orders when he commanded. Especially as regards 
Maritime International Law, a condition of partial 
lawlessness arose during this period. Already in 1 793 
England and Russia inteixlicted all navigation with 
the ports of France, with the intention to> subdue her 
by famine. The French Convention answered w'ith an 
order to the French fleet to capture all neutral ships 
carrying provisions to the ports of the enemy or 
carrying enemy goods. And again Napoleon, who 
wanted to ruin England by destroying her commerce, 
announced in 1806 in his Berlin Decrees the bojnjott 
of all Entjlish u'oods. Ensrland answered with 1.he 
blockade of all French poi'ts and all ports of the 
allies of France, and ordered her fleet to capture all 
ships destined to any such port. 

When at last th<^ whole of Europe was mobilised 
against Napoleon and he was finally defeated, the 
whole face of Europe was changed, and the former 
order of things could not possibly be restored. It 
was the task of the EiiliQpean. CQngress of, Vienna in 
1814 and 1815 to create a new order and a fresh 
balance of power. This new order coiuprised chiefly 
the following aiTangements : The Prussian and the 
Austrian monarchies were re-estal)lished, as was also 
the Gennanir* Confederation, which consisted hence- 
forth' of thirty-nine member States. A kingdom of 
the Netherlands was created out of Holland and 
Belgium. Norway and Sweden became a Real Union. 
The old dynasties were restored in Spain, in Sardinia, 
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in Tuscany, and in Modena, as was also the Pope in 
Rome. To the nineteen cantons of the Swiss Con- 
federation were added those of Geneva, Valais, and 
Neuchatel, and this Confederation was neutralised 
for all the future. But the Vienna Congress did not 
only establish a new political order in Europe, it also 
settled some questions of International Law. Thus, 
free navigation was agreed to so-called inter- 

national rivers, which are rivers running through the 
land of different States. It was further arranged 
tliat henceforth the diplomatic agents .should be 
divided into three classes (Ambassadors, Ministers, 
Charges d’Aflaires). Lastly, a universal prohibition 
of the trade with negro slaves was agreed upon. 

§ 47. The period after the Vienna Congress begins 
with the .s.Q-i;aIled..-Htdy.. AJliaii^ Already on 
Peptendier 26, 1815, before the second Peace of 
Paris, tiie Emperors of Russia and Austria and the 
King of Prus.sia called this alliance into existence, 
the oljjeet of which was to make it a duty upon its 
members to apply the principles of Christian morality 
in the administration of the home affairs of their 
■^tates as well as in the conduct of their international 
rt'lation.s. After tlie Vietina Congress the sovereigns 
of almost all the European States had joined that 
.•illiance with the exception of England. George IV., 
at, that time prince-regent only, did not join, because 
the Holy Alliance was an alliance not of the States, 
hut of sovereigns, and tlierefore was concluded with- 
out the signatures of the respective responsible 
Ministers, whereas according to the English Constitu- 
tion the signature of such a responsible Minister 
would have been necessary. 

The Holy Alliance had not as such an importance 
for International Law, for it was a religious, moral,: 
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and political, but scarcdiy a legal alliance. But at 
the Congress pit. 1 8 1 8, where the 

Emperors of Bussia and Austria and the" King of 
Prussia attended in person, and where it might be 
said that the principles of the Holy Alliance were 
practically applied, the G-rea^ Powers signed a De- 
j duration,* in which they solemnly recognised the Law 
I of Nations as the basis of the international relations, 
I and in which they pledged themselves for all the 
I future to act according to its rules. The leading 
principle of their politics was that of legitimacy, as 
they endeavoured to preserve everywhere the old 
dynasties and to protect the sovereigns of the dif- 
ferent couTitries against revolutionary movements of 
their subjects. This led in fact to a dangerous 
neglect of the principles of International Law re- 
garding intervention. The Great Powers, with the 
exception of England, intervened constantly with the 
domestic affairs of tlie minor States in the interest of 
the legitimate dynasties and of an anti-liberal legisla- 
tion. The Congresses at Troppau 1820, Laibacli 
1821, Verona 1822, occupied themselves with a 
deliberation on such interventions. 

The famous Mbihoe Doctrine, (see below, ^ 189 ) 
owes its origin t(j that dangexous policy of the 
European Powers as regards intervention, although 
this doctrine embraces other points Ixesides interveii- 
jtion. As after the Vienna Congress a number of 
iSpanish colonies in South America had fallen off 
'|from the mother country and decdaied their indepen- 
idence, and as Spain thought of reconquering these 
fStates with the help of other Powers who 'upheld tlie 
sprinciple of legitimacy, Pre.sident Monroe delivered 
fhis message on December 2, 1823, which pointed out 

^ See Martens, N. It. TV. p. 560. 
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amongst other things, that the United States could^ 
not allow, the interference of a European Power with| 
the States of the American continent. 

Different from the intervention of the Powers of 
the Holy Alliance in tlm interest of legitim were} 
the two interventions in the interest of Greece an(f 
Belgium. England, France, and Russia interveneci 
in 1827 in the struggle of Turkey with the Greeks, 
an intervention which Jed finally in 1830 to the 
independence of Greece. xVnd tlie Great Powers of 
the time, namely, England, Austria, France, Prussia, 
and Russia, invited by the provisional Belgian 
Government, intervened in 1830 in the struggle of 
the Dutch with the Belgians and secured the forma- 
tion of a separate Kingdom of Belgium. 

It may be maintained that the establishment of 
Greece and Belgium inferred the breakdown of the 
Holy Alliance. But it was not till the year 1848I 
that this alliance was totally swept away throu.gh 
the disappearance of absolutism and the victory of] 
die c onstitutional system in most States of Europe. 
Since, short!}’ afterwards, in 1852, Napoleon III. 
became Emperor of France, who adopted the prin- 
ciple of nationality and exercised a preponderant 
irilluence in Europe, one may say that this principle 
c>f nationajity superseded in European politics the 
principle of legithnacy. 

The last event of this period is the Crimean War, 
which led to the Peace as well as to the Declai-alion 
of J *aris in 1 856. This war broke out in 1853 between 
Itussia and. Turkey. In 1854, England, Prance, and 
Sardinia joined Turkey, but the war continued never- 
theless for another two years. Finally, however, 
ihissia was defeated, a Congress assembled at Paris, 
where England, France, Austria, Russia, Sardinia, 
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Turkey, and eventually Prussia were represented, 
and peace was concluded in March 1856. In the 
Peace Treaty, Turkey is expressly received as a 
member into the Family of Nations. Of greater 
importance, however, is the celebrated JDeclaJation 
of Paris regarding mari time Internatip nal Law whifb 
was signed on April 16, 1856, by the delegates 
of the Powers that had taken part in the Congress. 
;This declaration abolished privateering, recognised 
Ithe rules tliat enemy goods on neutral vessels 
land tliat neutral goods on enemy vessels cannot 
be confiscated, and stipulated that a blockade in 
iorder to be binding must be efiective. Together 
with the fact that at the end of the first quarter 
of the nineteenth century the principle of the freedom 
of the high seas ’ Ijecame universally recognised, 
the Declaration of Paris is a |)rominent landmark 
of the j)rogre.ss of the Law of Nations. The Powers 
that had not been represented at the Congress of 
I'aris were invited to sign the Declaration afterwards, 
and th(^ majority of the members of the Family 
of Nations did sign it before the end of the year 1856. 
The few States, such as the United States of America, 
Spain, Mexico, and others, which liave not signed," 

■ have in practice since 1856 not acted in opposition 
to the Declai/ation, and one may therefore, perhaps, 
maintain that the Declaration of Paris has already 
become or will soon become universal International 
Law through custom. 

§ 48. The next period, the time from 1856 to 1874, 
is of prominent importance for the development of 

^ See below, § 25 1 . DeciaratioK of Paris because it 

-Japan signed in 1886. It did not go far enough, and did not 
should be mentioned that the interdict capture of private enemy 
United States did not sign the vessels. 
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the Law of Nations. Undei' the aegis of the principle 
of nationality, Austria turns in 1867 into the dual 
monarchy of Austria-Hungary, and Italy as well as 
Germany becomes united. The unity of Italy rises 
')ut of the war of Trance and Sardinia against Austria 
in 1859, and Italy ranges henceforth among the 
Great Powers of Europe. The unity of Germany 
is the combined result of three wars : that of Austria 
and Prussia in 1864 against Denmark on account 
of Schleswig-Holstein, that of Prussia and Italy against 
Austria in iS 66 , and that of Prussia and the allied 
South German States against France in 1870. The 
defeat of France in 1870 had the consequence that 
Italy took possession of the Papal States, whereby 
the Pope disappeared from the number of governing 
sovereigns. 

The United States of America rise through the 
successful termination of the Civil War in 1865 to; 
the position of a Great Power, Several rules ol| 
maritime InternatioTial Law owe their further develop-t 
nient to this war. And the instructions concerning^ 
warfare on land, published in 1863 by the Goverri- 
uieiit of the United States, represent the first step 
towards codification of the Laws of War. In 1S64, 
the Geneva Convention for the amelioration of the 
condition of soldiers wounded in armies in the field 
is, on the initiation of Switzerland, concluded lyy nine 
States, and in time almost all civilised States became 
parties to it. In 1 868, the Declaration of St. Peters- 
burg, interdicting the employment in wai- of explosive 
I)alls below a certain weight, is signed b}' many 
States. In 1871, the Conference of la:)ndon, attended 
by the represehtatives of the Powers which were 
parties to the Peace of Paris of 1856, solemnly 
proclaims “ that it is an essential principle of the 
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Law of Nations that no Power can liberate itself 
from the engagements of a treaty, or modify the 
stipulations thereof, unless with the consent of the 
contracting Powers by means of an amicable arrange- 
ment.” The last event in this period is the Conference 
oLBrussels of 1874 for the codification of the rules 
and usages of war on land. Although the signed 
code was never ratified, the Brussels Conference 
was nevertheless epoch-making, since it showed the 
readiness of the Powers to come to an understanding 
regarding such a code. , ^ 

§ 49. After 1874 the principle of nationality con- 
tinues to exercise its influence as before. Under its 
aegis takes place the partial decay of the Ottoman 
Empire. The refusal of Turkey to introduce reforms 
regarding the Balkan population led in 1877 to war 
between Turkey and Ettssia, wliich was ended in 
1878 by the peace of S.aji Stefano. As the conditions 
of this treaty would ])ractically have done away with 
Turkey in Europe, England intervened and a Euro- 
})ean Congress assembled at Berlin in June 1878 
which modified materially the conditions of the Peace 
of San Stefano. The chief results of the Berlin Con- 
gress are : — (1) Servia, Eomnania, Montenegro be(iome 
independent and sovereign States ; (2) Bulgaria be- 
comes an independent principality under Turkish 
suzerainty ; (3) the Turkish provinces of Bosnia 
and Herzegovina come under the administration of 
Austria-Hungary ; (4) a new province under the 
)iame of Eastern Eumelia is created in Turkey and 
is to enjo}^ great local autonomy (according to an 
arrangement of the Conference of Constantinople in 
1885-1886 a bond is created between Eastern 
Eumelia and Bulgaria by appointing the Prince of 
Bulgaria governor of Eastern Eumelia) ; (5) free 
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navigation on the Danube ^rom the Iron Gates to its 
mouth ii\ the Black Sea is proclaimed. 

In 1897 Crete revolted against Turkey, war broke 
out between Greece and Turkey, the Powers interfered, 
and peace was concluded at Constantinople. Crete 
becomes an autonomous half-Sovereign State under 
Turkish suzerainty and under Prince George of 
Greece as governor. 

In the Far East war breaks out in 1895 between 
China and Japan, in which China is defeated and out 
of which Japan rises as a Great Power. That she 
must now be considered a full member of the Family 
f)f Nations becomes apparent from the treaties con- 
cluded by her with- other Powers for the purpose 
of abolishing their consular jurisdiction within the 
boundaries of Japan. 

In Anierica the United States intervene in 1898 in 
the revolt of Cuba against the motherland, whereby 
waj- breaks out between Spain and the United States. 
The defeat of Spain secures the independence of 
Cuba through the Peace of Paris of 1898. 

An event of great importance during this period 
is the Congo Conference of Berliii, which took place 
in 1884-- 1 885, and at which were represented 
England, Germany, Austria-Hungary, Belgium, Uen- 
inark, Spain, the United States of America, France, 
Italy, Holland, Portugal, Russia, Sweden-Norway, 
'furkey. This conference stipulated freedom of 
commerce, interdiction of slave-trade, and neutrali- 
sation of the territories in the Congo district, and 
secured freedom of navigation on tlie rivers Congo 
and Niger. The so-called Congo Free State was 
recognised as a member of the Family of Nations. 

A second fact of great importance is the establish- 
ment of numerous international xtnions with special 
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interiiatipnal offices for various nou-political purposes. 
A Universal Telegraphic Union was established in 
1875, a Universal Postal Union in 1878, a Union for 
the Protection of Industrial Property in 1883, a Union 
for the Protection of Works of Literature and An 
in 1886, a Union for the Publication of Custom 
Tariffs in 1890. 

A third fact of great importance is that in this 
period a tendency has arisen to settle international 
conflicts more frequently than in former times by 
arbitration. Numerous arbitrations have actually 
taken place, and several treaties have been concluded 
between difierent States sti[)ulating the settlement by 
arbitration of all conflicts which would arise in future 
between the contracting parties. 

The last fact of great importance which is epoch- 
making for this period is tlie Peace Conference of 
the Hague of 1899. Tliis t'onference produced, 
apart from three Declarations of minor importance, 
a Convention for the Pacific Settlement of Inter- 
national Conflicts, a Convention regarding the Laws 
and Customs of War on Land, and a Convention for 
the Adaptation to Marit ime Warfare of the Principles 
of the Geneva Convention. It also Ibrmulated, 
among others, the three wishes (i) that a conferenct- 
should in the near future regulate the rights and 
duties of neutrals, (2) that a future conference should 
contemplate tlie declaration of the inviolability of 
private property in iiaval warfare, (3) that a luture 
conference should settle the question of the bombard- 
ment of j)orts, towns, and villages by naiml forces. 

’i'lir § 50. Soon after the Hague Peace Conference, in 

October 1899, war breaks out in* South Africa 
between Great Britain and the two Boer Ilepublics, 
whicli leads to the latter’s annexation at the end of 
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1901. The assassination of the German Ambassador 
and the, general attack on the European legations in 
Peking in 1900 lead to a united action of the Powers _ 
against China for the purpose of vindicating this 
violation of the fundamental rules of the Law of 
Nations. In December 1902 Great Britain, Germany, 
and Italy institute a blockade against the coast of 
Venezuela for the purpose of making her comply with 
their demands for indemnification of their subjects 
wronged during civil wars in Venezuela, and the 
latter consents to pay indemnities to be settled by a 
mixed commission of diplomatists. But as other 
Powers than those who had instituted the blockade 
likewise claim indemnities, the matter is referred to 
the permanent Court of Aibitration at the Hague, 
which, in 1904, gives its verdict in favour of the 
blockading Powers. In February of 1 904 war breaks 
out in the Far East between Russia and Japan on 
account of Manchuria and Korea. In November t)f 
1904 the United States of America make prepara- 
tions for the coin oking of anothei’ Pea(*,e Conference 
at the Hague. 

§ 51. It is the task of history, not only to show Five! Lop- 
how things liave grown in the past, but also to in"tory 0° 
extract a moral for the future out of the events of the 

otrsMtions. 

past. Five morals can be said to be deduced from 
the history of the development of the Law' of Nations : 

(i) The first and principal moral is that a Ijaw 
of Nations (^an exist only if there is an equili- 
brium, a balance of power, between the members 
of the ,f'amily of Nations. If the Powers cannot 
keep one another in check, no rules of law' will 
have any force, since an over-powerful State will 
naturally try to act according to discretion and 
disobey the law. As there is not and never can be a 
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central political autliority above the Sov'ereign States 
that could enforce the rules of the Law of Ng,tions, a 
balance of power must prevent any member of the 
Family of Nations from becoming omnipotent. The 
history of the times of Louis XIV. and Napoleon I. 
shows clearly the soundness of this principle. 

(2) The second moral is that International Law 
can develop progressively only when international 
politics, especially intervention, are made on the 
basis of real State interests. Dynastic wars belong 
to the past, as do interventions in favour of ‘legitimacy. 
It is neither to be feared, nor to be hoped, that they 
should occur again in the future. But if they did, 
they would hamper the development of the Law 
of Nations in the future as they have done in the 
past. 

(3) The third moral is that the principle of natio- 
nality is of such force that it is fruitless to try to stop its 
vicstory. Wherever a community of many millions 
of indi\aduaLs, who are bound together by the same 
blood, language, and interests, become so powerful 
that the)'' think it necessary to have a State of their 
own, in which they can live according to their own 
ideals and c;an build up a national civilisation, they 
will certainly get that State sooner or later. What 
international politics can do and should do is to 
enforce the rule that minorities of individuals of 
another race shall not be outside the law, but shall 
be treated on equal terms with the majority. States 
embracing a population of dilTei-ent nationalities 
can exist and will always exist, as many examples 
show. 

(4) The fourth moral is that every progress in 
the development of International Law wants due 
time to ripen. In Utopia the projects of an eternal 
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peace and of an undisturbed fraternity of States and 
nations may be realised, but the rude reality of 
practical international life in our times does not pro- 
vide any possibility of the realisation of such fanciful 
ideas. The presupposition of an eternal peace would 
at least be that the whole surface of the earth would 
be shared between nations of the same standard of 
civilisation, of the same interests, aims, and of the 
same strength, a fact which will never be realised so 
far as we can see. Eternal peace is an ideal, and in 
the A'^ery term “ ideal ” the conviction is involved of 
the impossibility of its realisation, although it is a duty 
to aim constantly at such realisation. The permanent 
C'Ourt of Arbitration at the Hague, now established 
by the Hague Peace Conference of 1899, is an 
institution that can bring us tiearer to such realisa- 
tion than ever could have been hoped. And codi- 
fication of parts of the Law of Nations, following the 
codification of the rules regarding land warfare, will 
in due time arrive and so make the legal basis 
of international intercovirse firmer, broader, and 
more prominent than before. 

(5) The fifth, and last, moral is that the pro-f 
gressive development of International Law depends; 
chiefly upon the standard of p ublic moralit y on the 
one hand, and, on the other, upon economic interests. 
The higher the standard of public moT-ality rises, the 
more will International Law progress. And the; 
more important international economic interests 
grow, the more International Law will grow. For,^ 
looked upon from a certain standpoint. International 
Law is, just like Municipal Law, a product of moral 
and of econoflaic factors, and at the same time the 
basis for a favourable development of moral and 
economic interests. This being an indisputable fact. 
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it may therefore fearlessly be maintained that an 
immeasurable progress is guaranteed to International 
Law, since there are eternal moral and economic 
factoi's working in its favour. 


Ill 

The Science oe the Law op Nations 

Philliinore, I., Preface to the first edition — Lawrence, §§ 31-36 — 
Manning, pp. 21-65 — Halleck, I. pp. T2, 15, iS, 22, 25, 29, 34, 42 — 
Walker, History, L pp. 203-337, and “ The Science International 
Law ” — Taylor, §§ 37-48 — Wheaton, §§ 4-13 — Rivicr 

in Holtzendorff, I. pp. 337-475 — Nys, I. pp. 213-328— Martens, 1 . 
§5 34-38— Fiore, I. Nos. 53 88, 164 -185, 240-272 — Calvo, I. pp. 27- 
34, 44-46, 51-55, 61-63, 70 73, loi - 137— Bonfils, Nos. 147-153— 
Despagnet, Nos. 28 35 — Kaltenborn, ‘^Die Vorliiufer des Hugo 
Grotins ” (1848) — Holland, Studies, pp. 1-58, j68 175— Westlake, 
C'hapters, pp. 23-77 — Ward, Enquiry into the Foundation and 
History of the Law of Nations,” 2 vols. (1795) — “ Le droit do la 
guerre et les precurseurs de Grotins” (1882), Notes pour servir 
a I’histoiro . . . dii droit international cn Angleterre” (1888), Los 
originea dll droit international ” (1894) — Wheaton, Histoirc des 
progres dii droit des gens en Europe ” (1841) — See also the biblio- 
graphies enniiicratod below in § 6t. 

§ 52. The science of the modern Law of Nations 
commences from Grotins's work, “ De Jure Belli ac 
PacLs libri III.," because in it a fairly complete 
system of International Law was for the first time 
built up as ail independent branch of the science 
of law. But there are many writers before Grotins 
wlio wrote on special parts of the Law of Nations. 
They are therefore commonly called “Forerunners 
of ..jQl'otius. ' The most important of these fore- 
runners are the following; (T) Legn auo, I^ofessor 
of Law in the University of Bologna, who wrote 
in 1360 his book “De bello, de repfresaliis, et de 
duello,’’ which was, how^ever, not printed before 
1477 ; (2) Belli, an Italian jurist and state.sman, who 
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published in 1563 his bobk, “ De re militari et de 
hello ; ” (3) %unus, a German jurist, who published 
in 1 548 his book, “ De legationibus ; ” (4) VicJipriaj 
Professor in the University of Salamanca, who 
published in 1557 his “ Eelectiones theologicae,” * 
which partly deals with the Law of War ; (6) A^^a, 
of .Spanish descent but born in Antwerp, a military 
judge in the axmy of Alexandra Eainese, the Prince 
of Parma. He published in 1582 his book, “De jure 
et officiis bellicis et discipline militari ; ” (6) Suarez, 
a,_ Spanish • Jesuit and Profes.sor at Coimbra, who 
published in 1612 his “Tractatus de legibus et de 
legislatoi'e,” in which (II. c. 19, n. 8) for the first 
time the attempt is made to found a law between 
the States on the fact that they form a community of 
States ; (7) GentUis, an Itidian jurist, wlio became 
Professor of Civil Law in Oxford. He published in 
1585 his work, “De legationibus,” in 1588 and 1589 
his “ Commentationes de jure belli,” in 1598 an 
enlarged work on the same matter under the title 
“De jure belli libri tres,”“ and in 1613 his “ Advo- 
eatio Hispanica.” Gentilis’s book “De jure belli” 
supplies, as Professor Holland shows, the model and 
the framework of the first and third book of Grotius’s 
“■ De jure belli ac pads.” “ The first step ” — Ilollandi 
lightly says — “ towards making International Law- 
what it is was taken, not by Grotius, but by Gen-t 
tilis.” 

§ 53. Although Grotius owes much to Gentilis, he 
is nevertheless the greater of the two and bears by 
right the title of “Pather of the Law of Nations.” 
Hugo Grotip§ , was bon at Delft in Holland in 1583. 

* See details in bolland. Studies, Studies, pp. r 391 ; Wcstlalte 

5 ^-52. Chapters, pp. 33-36 ; Walker, 

" lie-edited in 1 87 7 by Professor History, I. pp. 249-277. 

Holland. On Gentilis, see Holland, 


Grotius. 
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He was from his earliest childhood known as a 
“wondrous child” on account of his marvellous 
intellectual gifts and talents. He began to study 
law at Leyden when only eleven years old, and at the 
age of fifteen he took the degree of Doctor of Laws 
at Orleans in France. He acquired a reputation, not 
only as a jurist, but also as a Latin poet and a 
philologist. He first practised as a lawyer, but 
afterwards took to politics and became involved 
in political and religious quarrels which led to his 
arrest in i6i8 and condemnation to prison for life. 
In 1621, however, he succeeded in escaping from 
pi’ison and went to live for ten years in France. In 
1634 he entered into the service of Sweden and 
became Swedish Minister in Paris. He died in 1635 
at Ilostock in Germany on his way liome from 
Sweden, whither he had gone to tender his resig- 
nation. 

Even before he had the intention of writing a 
book on the Law of Nations Grotius took an interest in 
matters international. For in 1 609, when only twenty- 
four years old, hf* puldished — anonymously at first — 
la book under the title “ Mare hberum,’ ^ in which he 
|f.‘-ontended that the open sea could not be the pro- 
jjerty of any State, whereas the contrary opinion was 
generally prevalent.^ But it -was not before fourteen 
j^ears later that Grotius began, during his exile in 
France, to write his “ De Jufe Belli ac Pacislibri III.,” 
which was published, after a further two years, in 
1625, and of which it has rightly been maintained 
that no other book, with the single exception of the 
IBible, has ever exercised a similar infiuence upon 
jliuman njinds and .matters. The whole development 

‘ 800 details with regard to the doin of the open sea below, §§ 248- 
controversy concerning the free- 25a. 
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of the modern Law of Natk)ns itself as well as that of 
the science of the Law of Nations takes root from 
this for' ever famous book. Gro tins’ s intention was 
originally to write a treatise on the Law of War, since 
the cruelties and lawlessness of warfare of his time 
incited him to the work. But thorough investi- 
gation into the matter led him further, and thus he 
produced a system of the Law of N ature and Nat ions. 
In the introduction he speaks of many of the authors 
before him, and he especially quotes Ayala and 
Gentilis. Yet, although he recognises their influence 
upon his work, he is nevertheless aware that his 
system is fundamentally diflerent from those of his 
forerunners. There was in truth nothing original in! 
Grotius’s start from the Law of Nature for the purpose; 
of deducing therefrom rules of a .Law of Nations. 
Other writers before his time, and in especial 
Gentilis, had founded their works upon it. But no- 
body before him had done it in such a masterly way 
and with such a. felicitous hand. And it is on this; 
account that Grotius bears not only, as already men-|ii 
lioned, the title of “ Father of the Law of Nations, ”i| 
but also that of “ Father of the Law of Nature.” 

Grotius, as a child of his time, could not help 
starting from the Law of Nature, since his intention 
was to find such rules of a Law of Nations as were 
jeternal, unchangeable, and independent of the spe(;ial 
consent of the single States. Long before Grotius, 
;the opinion was generally prevalent that above the 
jiositive law, wdiich had groAvn up by custom or by 
legislation of a State, there w'as in existence another 
law wdiiCh had its roots in human reason and which 
could therefoxie be discovered without any know- 
ledge of positive law. This law of i-eason was called 
Law of Nature or Natural Law. But the system of 
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jthe Law of Nature which *Grotius built up and from 
which he started when he commenced to build up the 
|Law of Nations, became the most important and 
gained the greatest influence, so that Grotius appeared 
|to posterity as the Father of the Law of Nature as 
Swell as that of the Law of Nations. 

"WTiatever we may nowadays think of this Law of 
Nat.ure, the fact jeipains unshaken that for more than 
two hundred years after Grotius jurists, philosophers, 
and theologians firmly believed in it. And there is 
no doubt that, but for the systems of the Law of 
Nature and the doctrines of its prophets, the modem 
Constitutional Ijaw and tlie modern Law of Nations 
would not be what they actually are. The Law of 
Natui-e supplied the crutches with whose help history 
has taught matikind to walk out of the institutions of 
the Middle Ages into those of modern times. The 
modern Law of Nations in especial owes its very 
existence to the theory of the Law of Natui'e. 
Crotius did not deny that there existed in his time 
already a good many custoinary rides for the inter- 
national conduct of the State.s, but be exjiressly kept 
them apart from those rules which he considered the 
; outcome of the Law of Nature. He distinguishes, 
i therefore, between the natural I^aw of Nations on the 
^ one hand, and, on the other hand, the customary Law 
; of Nations, which he calls the voluntary Law of 
i Nations. The bulk of Grotius’s interest is concen- 
trated upon the natural Law of Nations, since he 
considered tlie voluntary of minor importance. But 
nevertheless he does not quite neglect the voluntary 
Law of Nations. Although he mainly and chiefly 
lays down the rules of the natural Law of Nations, he 
always mentions also voluntary rules concerning the 
different matters. 
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Grotius’s influence was soon enormous and reached 
over the whole of Europe. His book ^ went through 
more than forty-five editions, and many translations 
have been published. 

§ 54. But the modern Law of Nations has an- Zouche. 
other, though minor, founder besides Grotius, and 
tills is an Englishman, Richard Zouche (1590-1660), 
Professor of Civil Law at Oxford and a Judge of 
the Admiralty Court. A prolific writer, the book , 
through which he acquired the title of “Second ' 
founder of the Law of Nations,” appeared in 1650 ’ 
and bears the title : “ Juris et judicii fecialis, sive 
juris inter gentes, et quaestionum de eodem expli- 
eatio, qua, quae ad pacem et bellum inter diversos 
priucipes aut populos spectant, ex praecipuis histo- 
rico jure peritis exhibentur.” This little book has ; 
rightly been called the first manual of t,ho „/>(?«- 
t ive Law of Nations . The standpoint of Zouche is 
totally difierent from that of Grotius in so far as, 1 
aeeording to him, the customary Law of Nations is 
the most important part of that law, although, as a 
cliild of his time, he does not at all deny the existence 
of a natural Law of Nations. It must be specially 
mentioned that Zouche is the first who used the terra 
jus inter gentes for that new branch of law. ^rotjns 
knew very well and says that the Law of Nations is 
a, law, betwem Jhsi Stsat^s, but „he called 1% jm gentiw n,\ 
land it is due to his ipflueaae,. that until 
body called the Law of Nations /?^fer na,tio nalJL.aw. 

The distinction between the natural Law of Nations, i 
Qhiefly treated „by. Grotius, and the jgustoinary^^^^U^ i 
voluntary LaW; of _NAtionii,!cMefly treated by Zouche, 

‘ See llivier in Holtzendorff, * It should be mentioned that 
I. p. 413, The last English trails- already before Zouche, another 
lation is that by William Whewell Englishman, J ohn Selden, in liis 

1854. Be jure natural! et gentium 

VOL. L G 
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fcave rise in the seventeefith and eighteenth centuries 
fto three different schools of writers on the Law of 
|Nations — namely, the “ ^Naturalists,” the “ Fdsitivists,” 
and the “ Qfotians.” 

t^i^TheNatu- § 55. “Naturalists,” or “ Denie rs of the Law of 
laiisu. Nations,” is the appellation of those~wrrfers’’'WBtrdSll^ 
tKaTlTiere is any positive Law of Nations whatever 
as the outcome of custom or treaties, and who 
maintain that all Law of Nations is only a part of tlie 
Law of Nature. The leader of the Naturalists is 
Samuel Pufendorf (1632-1694), who .occupied the 
first chair which was founded for the Law of Nature 
and Nations at a University — namely, that at Heidel- 
berg. Among the many books written by Pufendorf, 
three are of importance for the science of Inter- 
national Law: — (i) “Elementa jurisprudent iae uni- 
versalis,” 1666; (2) “De jure naturae et gentium,” 
1672; (3) “De officio hominis et civis juxta legem 
naturalem,” ^673. Starting from the assertion of 
Hobbes, “ De Give,” XIV. 4, that Natural Law is 
to be divided into Natural I^aw of individuals and of 
States, and that the latter is the Law of Nations, 
I’nfendorf^ adds that outside this Natural Law of 
Nations no voluntary or i)Ositive Law of Nations 
exists which has the force of real law [(juod quidern 
legis proprie dictae virn habeat, quae gentes taraquam a 
superior e q>rofecta stringat). 

The most celebrated follower of Pufendorf is the 
German philosopher Christian Thomasius (i 655-1 728), 
who published in i6^"Hns’‘‘Tiistitutiones juris- 

secundum disciplinam ebraeoriim concerning qucstioi:^^ of maritime 
(1640), recognised the importance law and in tispecial prize law, 
of the positive Law of Nations, were of th^ greatest importance 
The successor of Zouche as a Judge for the development of maritime 
of the Admiralty Court, Sir international law. 

LeolineJenkins {1625 1684) ought ‘ De jure naturae et gentium, 
also to be mentioned. His opinions II. c. 3, § 22. 



SCIENCE OF THE LAW OF NATIONS 83 

«♦ 

prudentiae divinae,” and m 1705 liis ‘"Fundaraenta 
juris naturae et gentium.” OfEnglisli Naturalists may 
be mentioned Francis Hutcheson (“ System of Moral 
PhiIoso2)hy,” 1755) and Thomas Rtitherford (“Institutes 
of Natural Law ; being the Substance of a Course of 
liCCtures on Grotius read in St. John’s College, 
Cambridge,” 1 754). Jean Barbe^n-ac ( 1 674-1 744), the 
learned French translator and commentator of the 
works of Grotius, Pufendorf, and others, and, further, 
Jean Jacques Burlamaqui (1694 1748), ^ native of 
Geneva, who wrote the “ Princij^es du droit de la 
nature et des gens,” ought hkewise to be mentioned. 

§ 5 ^- The “ P ositiv ists ” are the mitipodes of the 
Naturalists. They include all those writers who, in 
contraciistinction to IIobl)es and Pufendorf, not only 
defend the existence of a i)Ositive Law of Nations as 
the outcome p? custom or inteiaiational treaties, but 
consider it more imj^ortant than the natural Law of 
Nations, the very existence of whicli some of the 
Positivists deny, thus going beyf)nd Zouche. The 
positive writers had not much iniluenco in the seven- 
teenth ceuttiry, during which the Naturalists and tlie 
Grotians (tarried tlie day, but their time came in the 
eighteenth century. 

Of seventeenth-century writers, tlie Gennans Kachel 
;uul Textor must be mentioned. Ilachel })ublished 
ill 1676 his two dissertations, “ De jure naturae et 
gentium,” in which he delines tlie Law of Nations as 
tile law to whicli a jilurality of free States are sub- 
jected, and which comes into existeni e tlirough. tacit 
fir express consent of these States {Jm plarhim. 
hberalimn (jentimn 'paHo sire placito e.vpressini ant 
fnnie initani. qiio i/ti/itat'is </rat'M sibi in vicern <Mi- 
lia'idur). Textor ])ublished in 1 6S0 his “ Synopsis 
juris gentium.” 


The Posi 
tivists. 
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In the eighteenth century the leading Positivists, 
Bynkershoek, Moser, and Martei\s, gained an enormous 
influence. 

Cornelius van Bynkershoek (1673—1743), a cele- 
brated Dutch jurist, never wrote a treatise on the 
Law of Nations, but gained fame through three books 
dealing with different parts of this Law. He published 
in 1702 “ I)e doniinio maris,” in 1721 “De foro 
legatorum,” in 1737 “ Quaestioninn juris publiei 

libri II.” Ac(‘ording to Bjmkerslioek the basis of the 
Law of Nations is the common consent of the nations 
which finds its expression either in international 
custom or in international treaties. 

Johann Jakob Mose r (1701 — 1785), a German 
Professor of Law, puljlished many Ijooks concerning 
the Law of Nations, of wliich th ree must l)e mentioned : 
(i) “Grundsiitze des jetzt tibliclien Yolkerrechts in 
FriedeTiszeiten,” 1 750 ; (2) “ Grundsittze des jetzt 
iiblichen ^'Dlkerrechts in Kiiegszeiten,” 1752; (3) 
“ Versuch des neuesten europiiischen A^dlkerrechts 
in Frit'dens- und Kriegszeiten,” 1777—1780. Moser’s 
Iioolcs Jii’e magazines of an enormous number of facts 
which are of the greatest value for the positive La ve 
of Nations. Mosci' never figlits against the Naturalists, 
but he is totally indiffei'ent towards the natural Law 
of Nations, since tt) him the I.aw of Nations is 
positive law only and liased on international custom 
and treaties. 

Georg Friedrich von Martens (1756—1821), Pro- 
fessor of Ijuw in the University of Gthtingen, also 
])ublished many books concerning the Law of Nations. 
Tlie most important is his “ Precis du droit des gens 
moderne de lEurope,” published in T789, of which 
William Cobbett published in 1795 at Philadelphia 
an English translation, and of which as late as 
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1864 appeared a new edition at Paris with notes 
by Charles Verge. Martens began the celebrated 
collection of treaties which goes under the title 
“ Martens, Eecueil des Traites,” and is continued to 
our days.^ The influence of Martens was great, 
and even at the present time is considerable. He isj 
not an exclusive Positivist, since he does not deny] 
the existence of natural Law of Nations, and since hej 
sometimes refers to the latter in case he finds a gap' 
in the positive Law of Nations. But his interest isi 
in the positive Law of Nations, which he builds up 
historically on international custom and treaties. 

§ 57. The “Grotians” stand midway between the 
Naturalists and the Positivists. They keep up the 
distinction of Grotius between the natural and the 
voluntary Law of Nations, but, in contradistinction 
to Gmtius, they consider the positive or voluntary of 
equal importance to the natural, and they devote,| 
tiiexefore, tlteir . interest , to, both alike. Grotius’s^ 
influence was so enormous that the majority of the 
authors of the seventeenth and eighteenth (centuries 
were Grotians, but only tw’^o of them have acquired a 
European reputation — namely, Vfnltr Miul yat.te l 

Christian Wolff ( 1679- 1 754), a German philosopher 
who was first Professor of Mathematics and Philosophy 
in the Univei'sities of Halle and Marburg and after- 
wards returned to Halle as Professor of the Law of 
Nature and Nations, was seventy years of age when, 
in 1 749, he published his “ Jus gentium methodo 
scieutifica pertractatum.” In 1750 follow'ed his 
“ Institutipnes juris naturae et gentium.'’ Wolft‘’s 
conception of the Law of Nations is influenced 


Tl3e 

Grotians 


' Georg Friedrich von Martens author of the Causes celobres de 
not to be confounded with his droit des gens and of the Guide 
nephew Charles de Martens, the diplomatique. 
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by his conception of the Civitas gentium maximu. 
I The fact that there is a Family of Nations in existence 
I is strained by Wolff into the doctrine that the totality 
I of the States forms a world-State above the com- 
t: ponent member-States, the so-called civitas gentium 
i maxima. He distinguishes four different kinds of 
> Law of Nations — namely, the natural, the voluntary, 
the customary, and that which is expressly created 
by treaties. The latter two kinds are alterable, and 
have force only between those single States between 
which custom and treaties have created' them. But 
the natural and the voluntary Law of Nations are 
both eternal, unchangeable, and universally binding 
upon all the States. In contradistinction to Grotins, 
who calls the customary Law of Nations “ voluntary,” 
Wolff names “ voluntary ” those rules of the Law of 
Natioiis which are, according to his opinion, tacitly 
imposed by the civitas gentium maxima, tlie world- 
State, upon the member-States. 

Emerich de Vattel (1714-1767), a Swiss from 
Neuchatel, who entered into the service of Saxony 
and became her Minister at Berne, did not in the 
main intend any original work, but undertook the 
task of introducing Wolff’s teachings concerning the 
Law of Nations into the courts of Eurojie and to 
the diplomatists. He published in 1758 his book, 
“ Le droit des gens, ou principes de la loi uaturelle 
a})pliques a, la conduite et aux affaires des Nations et 
des Souverains.” But it must be specially mentioned 
that Vattel expressly rejects Wolff’s c-onception of 
the civitas gentium maxima in the preface to his 
book. Numerous editions of Vattefs book have 
appeared, and as late as 1 863 Fradier-Fodere re-edited 
it at Paris. An English translation by Ghitty ap- 
peared in 1834 and went through several editions. 
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Ilis influence was very great, and in diplomatic circles 
liis book^ still enjoys an unshaken authority. 

§ 58. Some details concerning the three schools of Treatises 
the Naturalists, Positivists, and Grotians were neces- 
sary because these schools are still in existence. I do Twentieth 
not, however, intend to give a list of writers on special Centuries, 
subjects, and the following list of treatises comprises 
the more important ones only. 

(i) British Treatises. 

William Oke Mamiing : Commentaries on the Law of Nations, 

1839 ; new* ed. by Sheldon Amos, 1875. 

Archer Poison: Principles of the Law of Nations, 1848; 2nd 
ed. 1853. 

Richard Wlldnian: Institutes of International Law, 1850. 

Sir Robert Phillimore : Commentaries upon International Law, 

4 voIb., 1854-1861 ; 3rd ed. 1879-1888. 

Sir Travers Ttviss : The Law of Nations, etc., 2 vols. 1861-1863 ; 

2nd od. 1875-1884; French translation, 1887-1889. 

Sheldon Amos: Lectures on International Law, 1874. 

Sir Edtoard Shepherd Greasy : First Platform of International 
Law, 1876. 

'William Edward Hall : Treatise on International Law, 1880 ; 

5th ed. 1904 (by Atlay). f ‘ f ' 7 ^" ^ 

Sir Henry Sumner Maine : International Law, 1883 ; 2nd ed. 

1894 (Whewell Lectures, not a treatise), 

James Lorimer : The Institutes of International Law, 2 vols. 

1883-1884 ; French translation by Nys, 1885. 

Leone Levi : International Law, 1888. 

T. J, Laummee: The Principles of International Law, 1895; 

3vd cd. 1900. 

Thomas Alfred Walker : A Manual of Public International 
Law, 1895. 

Sir Slier ston Baker : First Steps in International Law, 1899. 

L\E, Smith: International Law, 1900, (One of the Temple 
Primers.) 

John Westlake: International Law, vol. 1. (Peace) 1904. 

(2) North American Treatises. 

James Kent : Commentary on International Law, 1826 ; English 
edition by Abdy, Cambridge, 1888. 
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Hmry Wheaton : Elements of International Law, 1836 ; 8th 
American ed. by Dana, 1866 ; 3rd English ed. by Boyd, 
1889 ; 4th English ed. by Atlay, 1904. 

Theodore D. Woolsey : Introduction to the Study of International 
Law, i860 ; 5th ed. 1879. 

Henry W. Halleck: International Law, 2 vols. 1861; 3rd 
English ed. by Sir Sherston Baker, 1893. 

Francis Wharton : A Digest of the International Law of the 
United States, 3 vols., 1886. (An oflScial publication.) 
George JB. Davis : The Elements of International Law, 1887 ; 
revised ed. 1899. 

Hannis Taylor : A Treatise on International Public Law, 1901. 

(3) French Treatises. 

Funck-Brentano ct Albert Sorel : Pr6cis du Droit des Gens, 
1877 ; 2nd ed. 1894. 

P. Pradicr-Foddrd : Traite de Droit International Public, 7 vols. 
1885-1897. 

Henry Bonfils : Manuel de Droit International Public, 1894 ; 
4th ed. by Fanchille, 1904. 

Frantz Despagnct : Cours de Droit International Public, 1894 ; 
2nd ed. 1899. 

Robert Piedelievre : Precis de Droit International Public, 2 vols. 
1894-1895. 

(4) German Treatises. 

Theodor Schmalz : Europaisches Volkerrecht, 1816. 

Johann Ludivig Kiilbcr: Droit des Gens modern e, 1S19 ; 
German ed. under the title of Europaisches Volkerrecht in 
1821 ; last German ed. by Morstadt in 1851, and last French 
ed. bj!^ Ott in 1874. 

Friedrich Saalfeld : Handbuch des positiven Volkerrechts, 

1833- 

Augtist Wilhelm Heffter : Das europaische Volkerrecht der 
Gegenwart, 1844 ; 8th ed. by Geffcken, t888 ; French trans- 
lations by Bergson in 1851 and Geffcken in 1883. 

Heinrich Bernluird Ojrpcnhebn : System des Volkerrechts, 1845 i 
2nd ed. t866. 

Johann Caspar Bluntschli : Das moderne Volkerrecht dor 
civilisirten Staaten als Bechtsbuch darge^tellt, 1868; 31'd 
ed. 1878 ; French translation by Lardy, 1869 ; 5th cd. 1895. 
Adolf Hartmann: Institutionen des praktischen Volkerrechts 
in Friedenszeiten, 1874 ; 2nd ed, 1878. 
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Franz von Holtzendorff'. Han(¥buch des Volkerrechts, 4 vols. 
18S5— 1889, Holtzendorff is the editor and a contributor 
but there are many other contributors. 

Aii^icst von Buhnerincq : Das Volkerreoht, 1887. 

Karl Gareis : Institutionen des Volkerrechts, 1888 ; 2nd ed. 
1901. 

E. Ullnuinn : Volkerrecht, 1898. 

Franz von Liszt : Das Volkerrecht, 1898 ; 3rd ed. 1900. 

(5) Italian Tkbatises. 

Luigi Casanova : Lezioni di diritto internazionale, published 
after the death of the author by Cabella, 1853 ; 3rd ed. by 
Brusa, 18 >6. 

Pasquale Fiore : Trattato di diritto internazionale publico, 
1865 ; 2nd ed. in 3 vols. 1879-1884; French translation by 
Antoine, 18S5. 

Giuseqjpe Carnazza-Amari : Trattato di diritto internazionale di 
pace, 2 vols. 1867-1875 ; French translation by Montanari- 
Pevest, 1 88 1. 

Antonio del Bon : Institutioni del diritto publico internazionale, 
1868. 

Giuseppe Sandona : Trattato di diritto internazionale moderno, 
2 vols. 1870. 

Gian Battista Pertillc : Elementi di diritto internazionale, 
2 vols. 1877. 

Angusto Pierantoni ; Trattato di diritto internazionale, vol. I, 
1881. (No further volume has appeared.) 

(6) Spanish and Spanish-Amekican Tkeatibes. 

Andrds Bello : Principios de derecho do gentes (internacional) 
1832, last ed. in 2 vols. by Silva, 1883. 

Jose Maria de Pando : Elementos del derecho internacional, 
published after the death of the author, 1843-1844. 

Antonio Miquelvic : Elementos de derecho piiblico internacional 
etc. ; 2 vols. 1849. 

Carlos Galvo : Ee Droit International etc. (first edition in 
Spanish, following editions in French), 1868 ; 5th ed. in 
6 vols. 1896. 

Aviancio Alcorta : .Curso de derecho internacional publico, vol. I, 
1886; French translation by Lehr, 1887. 

Marquis de Olivart : Trattato y not as de derecho internacional 
publico, 2 vols. 1887 ; 4th ed. 1903. 
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Scicnco. of 
the Law 
of Nations 
in the 
Nine 
teenth 
Century, 
as repre- 
sented by.' 
treatises. 


Luis Gesteso y Acosta : Curso de derecho internacional publico, 
1894. 

Miguel Cruchaga : Nociones de derecho internaciorial, 1899 >* 
2nd ed. 1902, 

(7) Tbeatises op Authobs of otheb Nationalities. 

Frederick Kristiau Bornemmin : Foreltesninger over den 
positive Folkeret, 1866. 

Frudrich von Martens: Volkerrecht, 2 vois. 1883; a German 
translation by Berghohm of the Russian original. A French 
translation in 3 vols. appeared in the same year. 

Jan Ilelcnus Ferguson: Manual of International Law, etc., 
2 vols. 1884. The author is Dutch, but the work is written 
in English. 

Alphonse Bivier: Lehrbuch des Vblkerrechts, 1894; 2nd ed. 
1899 and the larger work in two vols. under the title : 
Principes du Droit des Gens, 1896. The author of these 
two excellent books was a Swiss who taught International 
Law at the University of Brussels. 

IL Matzen : Foreljnsninger over den positive Folkeret, 1900. 
Erjicst Nys : Le droit international, vol. I. 1894. The author 
of this exhaustive treatise is a Belgian jurist whose researches 
in the history of the science of the Law of Nations have 
gained him far-reaching reputation.* 

§ 59. The Science of the Law of Nations, as left 
l)y the French Eevolution, developed progressively 
during the niueteeutli century under the iniluetice of 
three factors. The first factor is the endeavour, on 
the whole sincere, (jLtiie l'owers. since the Congress of 
Yieuua to submit to the rules of the Law of Nations. 
The second factor is the nmiy law-rnakhtg , tre.a,ties 
which arose daring this century. And the last, but 
not indeed tlie least factor, is the doyiirfall pf the 
theory of. the which after many 


' This volume of Nys contains treatises as well as monographKS, 
in its pp. 251-328 an exhaustive and 1 have much pleasure in 
enumeration of all more important referring my readers to this learned 
works on liitei*national Law, work. 
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hundreds of years has at last been shaken off during 
the secqnd half of this century. 

When the century opens, the three schools of the. 
Naturalists, the Ppsitivists, and the Grotians are still | 
in the field, but Positivism gains slowly and gradually^ 
the upper hand, until at the end it may be said to be ' 
victoiious without, however, being omnipotent. The 
most important writer^ up to 1836 is KJLtiber, who 
may be called a Positivist in the same sense as 
Martens, for he also applies the natural Law of 
Nations to fill up the gaps of the positive. Wheaton 
appears in 1 836 with his “ Elements,” and, although an 
American, at once attracts the attention of the whole 
of Europe. He may be called a Grotian. And tlie 
same may be maintained of Manning, whose treatise 
apjjeared in 1839, and is tlie first that attempts a 
survey of British practice regai’ding sea warfare 
leased on the judgments of Sir William Scott (Lord 
Stowell). Hefl'ter, whose book appeared in 1844, 
certainly a Positivist, although he does not absolutely 
deny the Law of Nature. In exact application of 
the juristic method, Ileffter’s book excels all former 
ones, and all the following authors are in a sense 
standing on liis shoulders. In Philfinio rej Great 
Britain sends in 1854 a powerful author into the 
arena, who may on tlie whole be called a Positivist 
of the same kind as Martens and Kliiber. Genera- 
tions to come will consult Philliraore’s volumes f>n 
a<;;count of the vast material they contain and the 
sound judgment they exhibit. And the same is 
valid with regard to Sir Travers Twiss, whose fiivst 
volume appeared in 1861. tlalleck's book, which 

^ I do not intend to disciiss the authors of the most important 
merits of the writers on special treatises, 
subjects, and 1 mention only the 
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appeared in the same year*, is of special importance 
as regards war, because the author, who^ was a 
general in the service of the United States, gave to 
this part his special attention. The next prominent 
author, the Italian Fiore, who published his system 
in 1865 and may be called a Grotian, is certainly 
the most prominent Italian author, and the new 
edition of his work will for a long time to come 
be consulted. Bluntschli, the celebrated Swiss- 
German author, published his book in 1 867 ; it must, 
in spite of the world- wide fame of its author, be con- 
sulted with caution, because it contains many rules 
whi(di are not yet recognised rules of the Law of 
Nations. Calvo’s book, which first appeared in i868, 
contains an invaluable store of facts and opinions, but 
its juristic basis is not very exact. 

From the seventies of the century the inliuence 
of the downfall of the theory of the Law of Nature 
becomes visible in tlie treatises on the Law of 
Nations, and therefore real positivistic treatises 
make their appearance. For the Positivism of 
Zouche, Bynkershoek, Martens, Klliber, Hefl’ter, 
Phillimore, and Twiss was no real Positivism, 
since these autliors recognised a natural Law of 
Nations, although they did not make much use of it. 
Beal Positivism must entirely avtjid a natural Law 
of Nations. We know nowadays that a Law of 
Nature does not exist. Just as the so-called Natural 
Philosophy had to give way to real natural science, 
so the Law of Nature had to give way to juris- 
prudence, or the philosophy of the positive law. 
Only a positive Law of Nations can be a branch of 
the science of law. 

The first real positive treatise known to me is 
Hartma nn' s “ Institutionen des praktischen Volker- 
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reclits in Friedenszeiten,” wliich appeared in 1874, but 
is hardly known outside Germany. In 1880 Hall’s 
treatise appeared and at once won the attention of 
the whole world ; it is one of the best books on the 
Law of Nations that have ever been written. ‘ The 
Bussian Martens, whose two volumes appeared in 
German and French translations in 1883 and at once 
put their author in the forefront of the authorities, 
ceitainly intends to be a real Positivist, but traces of 
Natural Law are nevertheless now and then to be 
I'ound in hifj boolc. A work of a special kind is that 
ol' Holtzendorff, the first volume of which appeared 
in 1885. Iloltzendorfl himself is the editor and at 
the same time a contributor to the work, but there 
are many otlier contributors, each of them dealing 
exhaustively with a difTerent part of tlie Law of 
Nations. The copious work of Pradier-Fodei'c, 
which also began to appear in 1885, is far from being 
positive, although it lias its merits. AAliarton’s 
three volumes, which appeared in 1886, are not 
a treatise, but contain the international practice of 
tlie United States. In 1 894 three French jurists, 
Bonlils, Despagnet, and Pitalelievre, step into the 
arena ; their treatises are comprehensive and valu- 
able, but not absolutely positive. Oji the other 
hand, the English authors Lawrence and Walker, 
whose treatises appeared in 1895, and Westlake, 
wliose first volume appeared in 1 904, are real Ifositi- 
vists, and so are the Swi.ss-Belgian Bivier, the Germans 
Ullmann, Liszt, and Gareis, and the American Ilannis 
Taylor. 

' Lorimcr, whose first volume appeared in i88>, isa Naturalist pure 
ana simple. . - 
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§ 6o. COLLECTION OF TEEATIBS. 

(t) GeNKEAI, CoiiEECTIONS. 

.Leibnitz : Codex iui’is gentium diplomaticus (1693) ; Mantissa 
codicis iuris gentium diplomatici (1700). 

Bernard ; Eecueil des trait^s, etc. 4 vols. (1700). 

Dtimont : Corps universel diplomatique, etc., 8 vols. (1726- 

.1731)- 

lioussei : Suppleriieiit an corps universel diplomatique de 
Dumont, 5 voLs. (1739). 

Schmrmss : Coiqms iuris gentium academicum (1730). 

We7ick: Codex iuris gentium recentissimi, 3 vols. (1781, 1786, 
n95)^ 

Martens : Rocueil de Traites d/ Alliance, (3tc., 8 vols. (v 79 l-t8o 8) ; 
Nouveau Becueil de Traites d'x\llianco, etc., 16 vols. (1817-- 
1842); Noiiveaux Supplements au Kecueil do Truilcs ot 
d’autres Actes remarcjuablos etc., 3 vols. (1839-1842) ; 
Nouveau Rocueil Gtmeral do Traites, Conventions oL autres 
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CHAPTER I 

INTERNATIONAL PERSONS 


I 

Sovereign States as International Persons 

• 

Vattel, I. §§ I-I2 — Hall, § i — Lawrence, § 42 — Phillimore, I. §§ 61-69 
— Twiss, I. §§ i-ii — Taylor, § 117 — Walker, § i — Westlake, I. 
pp. 1-5, 20 21 — Wheaton, §§ 16-21 — UUmann, § 10 — Heffter, § 15 
— Holtzendorflf in Holtzendorff, IL pp. 5-11 — Bonlils, Nos. i6o~ 164 
— Despagnet, Nos. 69-74 — Pradier-Fodere, I. Nos. 43 -81 — Nys, I. 
pp. 329-356 — Rivier, I. § 3 — Calvo, I. §§ 39-41 — Fiore, 1. Nos, 305- 
309— Martens, I. §§ 53-54* 


§ 63. The conception of International Persons is 
derived from the con<;eption of the Law of Nations. 
As this law is the body of rules which the civilised 
States consider legally binding in their intercourse,; 
every State which belongs to the civilised States, and| 
is, therefore, a member of the Family of Nations J 
is an International Person. Sovereign States exJ 
clusively are International Persons — ^i.e. subjects of ' 
International Law. There are, however, as will be 
seen, full and not-hill Sovereign States. Full Sove- 
reign States are perfect, not-full Sovereign States 
are imperfect International Persons, for not-full 
Sovereign States are for some parts only subjects of 
International Law. 


Beal and 
apparent 
Interna- 
tional 
Persons. 


In contradistinction to Sovereign States which are 
real, there are •also apparent, but not real. Inter- 
national Persons — namely, Confederations of States, 
insurgents recognised as a belligerent Power in a 
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civil war, and the Holy See. All these are not, as 
will be seen,^ real subjects of International Law, but 
in some points are treated as though they were Inter- 
national Persons, without becoming thereby members 
of the Family of Nations. 

It must be specially mentioned that the ohsiracter 
of a subject of the Law of Nations and of an Inter- 
inational Person can be attributed neither to moii- 
jarchs, diplomatic envoys, and private individnals, 
Inor to chartered companies, nations, or races after 
the loss of their State (as, for instance, 'the Jews or 
the Poles), and organised wandering tribes.^ 

Concen- § 64. A State proper — in contradistinction to so- 
sute. called Colonial States — is in existence when a people 
is settled in a country under its own Sovereign 
Government. The conditions which must obtain for 
the existence of a State are therefore four : 

There must, first, be a ' pepu ie. A people is an 
aggregate of individuals of both sexes who live 
together as a community in spite of the fact that 
they may belong to different races or creeds, or Ik* 
of different colour. 

There must, secondly, be a country in which the 
people has settled down. A wandering people, such 
as the Jews were whilst in the desert for forty years 
before their conquest of the Holy liand, is not a State. 
But it matters not whether the country is small or 
large; it may consist, as with City States, of one 
town only. 

There must, thirdly, be a Governme nt— is, one 

^ See below, § 88 (Confederations of subjects of the of Nations, 
of States), § 106 (Holy See), and and LawTcnce (§§ 42, 54, 55) claims 
Vol. II. §§ 59 and 76 (Insurgents), that character for corporations and 

^ Most jurists agree with this individuals. The matter will be 
opinion, but there are some who discussed below in §§ 288, 290 
disagree. Thus, Heifter (§ 48) 344, 384. 

claims for monarchs the character 
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or more persons who are *the representatives of the 
people and rule according to the law of the land. 

An anarchistic community is not a State. 

There must, fourthly and lastly, be a Sovereign 
Governm ent. Sovereignty is supreme authority, an 
authority which is independent of any other earthly 
authority. Sovereignty in the strict and narrowest 
sense of the term includes, therefore, independence 
all round, within and without the borders of the 
country. 

§ 65. A ^tate in its normal appearance does Not-fuii 
possess independence all round and therefore full states.’*'"" 
sovereignty. Yet there are States in existence which 
certainly do not possess full sovereignty, and are 
therefore named not-full Sovereign States. All such 
States as are under the suzerainty or under the 
protectorate of another State or are gjember-S tates 
of a so-called Federal State, belong to this group. 

Ail of them possess supreme authority and inde- 
|)endence with regard to a part of the tasks of a State, 
whereas with regard to another part they are under 
tlie authority of another State. Hence it is that the 
(juestion is disputed whether such not-full Sovereign 
States can be International Persons and subjects of 
thel^aw of Nations at all.* 

That they cannot be full, perfect, and normal sub- 
jects of International Law, there is no doubt. Butj 
it is wrong to maintain that they can have no inter-l 
national position whatever and can never be members 
of the Family of Natiojis at all. If we look at the 


^ The question will be discussed 
Jigain below, §§ Sg^ 91, 93, with 
regard to each kind of not-full 
Sovereign States. The object of 
discussion here is the question 
whether such States can be con- 


sidered as International Persons 
at all. Westlake, I. p. 2r, an- 
swers it allirmatively by stating ; 
“ It is not necessary for a State to 
be independent in order to be a 
State of International Law.’* 
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matter as it really stands, we observe that they 
actually often enjoy in many points the rights and 
fulfil in other points the duties of International 
Persons. They often send and receive diplomatic 
envoys or at least consuls, they often conclude com- 
mercial or other international treaties, their monarchs 
enjoy the privileges v^hich according to the Law of 
Nations the Municipal Laws of the diflereut States 
must grant to the monarchs of foreign States. No 
other explanation of these and similar facts can be 
given except that these not-full Sovereign States are 
in some way or another International Persons and 
I subjects of International Law. Such imperfect Inter- 
I national Personality is, of course, an anomaly ; but 
j the very existence of States without full sover eign ty is 
I £tli anomaly in itself. And history teaches that States 
without full sovereignty have no durability, since 
they either gain in time full sovereignty or disappear 
totally as separate States and become mere provinces 
of other States. So anomalous are these not-full 
Sovereign States that no hard and fast general ^^lle 
can be laid down with regard to their position within 
the Family of Nations, since everything depends upon 
the special (mse. What may be said in general con- 
cerning all the States without full sovereignty is that 
their position within the Family of Nations, if any, is 
always more or less overshadowed by other States. 
But their partial character of International Persons 
comes clearly to light when they are compared with 
so-called Colonial States, such as the Dominion of 
Canada or the Commonwealth of Australia. Colonial 
States have no international position whatever ; they 
are, from the standpoint of the Lkw of Nations, 
nothing else than colonial portions of the mother 
country, although they enjoy perfect self-government, 



SOVEREIGN STATES AS INTERNATIONAL PERSONS IO3 


and may therefore in a sense be called States. The 
deciding factor is that their Governor, who has a 
veto, is appointed by the mother country, and that 
the Parliament of the mother country could with- 
draw self-government from its Colonial States and 
legislate directly for them. 

§ 66. The distinction between States full Sovereign piyisi- 
aud not-full Sovereign is based upon the opinion that sove- 
sovereignty is divisible, so that the powers connected 
with sovereignty need not necessarily be united in 
one hand. 'But many jurists deny the divisibility of^ 
sovereignty and maintain that a State is either sove-- 
reign or not. They deny that sovereignty is a charac- , 
teristic of every State' and of the membership of the 
Family of Nations. It is therefore necessary to face ^ 
the conception of sovereignty more closely. And it 
will be seen that there exists perhaps no conception 
the meanintr of which is more controversial than that 


of sovereignty. It is an indisputable fact that this 
conception, from the moment when it was introduced 
into political science until the present day, has never 
had a meaning wdiich was universally agreed upon.’ 

§ 67. The term Sovereignty was introduced into Mewing 
political science by Bodin in his celebrated book, reigipb' in 
“De la Eepublique,” which appeared in 1577. ^t^and 
Before Bodin, at the end of the Middle Ages, the word SeVen- 

• 0 1 • -n r 1 • ‘Wnth 

fiotwera-m^ was used in France for an authority, Centuries, 
political or other, which liad no other authority 
above itself. Thus the highest courts were called 


^ The literature upon sove- 
reignty is extensive. The follow- 
ing authors give a survey of the 
opinions of the diiiecent writers : — 
Hock, I)er Souveranitats-begriff 
von Bodin bis zu Friedrich dem 
Grossen, 1897; Merriam, History 
of tile Theory of Sovereignty since 


RousBeau, 1900; Rehm, Allge- 
moine Staatslehre, 1899, §§ 10 -16. 
See also Maine, Early Institu- 
tions, pp. 342- 300. 

~ Souverain is derived either 
from the Latin superanus^ or 
from aupr&ma jwtestas. 
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Cours Souverahis. Bodin, however, gave quite a new 
meaning to the old conception. Being under the 
influence and in favour of the policy of centralisa- 
tion initiated by Louis XL of France (1461-1483), 
the founder of French absolutism, he defined sove- 
reignty as the absolute and xierpetual power 

Such power is the supreme power 
within a State without any restriction whatever except 
the Commandments of God and the Law of Nature. 
No constitution can limit sovereignty, which is an 
attribute of the king in a monarchy and of the 
people in a democracy. A Sovereign is above posi- 
itive law^ A contract only is binding upon the 
vSovereign, because the Law of Nature commands 
that a contract shall be binding.^ 

The conception of sovereignty thus introduced 
was at oiKie accej)ted by writers on politics of the 
sixteenth century, but the majority of these writers 
taught that sovereignty could be restricted by a con- 
stitution and by positive law. Thus at once a 
somewdiat w^eaker conception of sovereignty than 
that of Bodin made its appearance. On the other 
hand, in the se\'enteenth century, Hobbe s went even 
Ibeyond Bodin, maintaining- that g, Spvereigii was 
npt .bound by ^a^^^ had a right over every- 

; thing, even over religion. Whereas a good many 
publicists followed Hobbes, others, especially Pufen- 
dorf, denied, in contradistinction to Hobbes, that 
sovereignty imrludes omnipotence. According to 
sPufendorf, sovereignty is the supreme power in a 
I State. b uLjaat . power, and soyereigiity niay 

yE.e]Lbi?, .CQIt§.tit.Ut.iQnitl^^ But in spite of 

* 800 Bodin, Do la repiibliqiie, §§ 12 -J5. 

I. o. H. ^ See Pnforidorf, De jure naturae 

“ See Hobbes, Do cive, c. G, et gentium, VII. c. 6, §§ i - 1 3. 
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all the differences in defining sovereignty, all authors? 
of the sixteenth and seventeenth centuries agree thatj 
soverei^^ is indivisil^ contains the centralisa-l 
tion of all power in the hands of the Sovereign^ 
whether a monarch or the people itself in a republic j 
Yet the way for another conception of sovereignty 
is prepared by Locke^ whose “Two Treatises on 
Government” appeared in 1689, and paved the way 
for the doctrine that the State its elf is the., origina l 
Sovereign, and that all supreme powers the 
tjoverij^nt are derived from this sovereignty . .of the 

§68. In„.lhe eighteenth < century matters changed Meaning 
again. The fact that the several hundred reigning reignty 
princes of the member-States of the GermaTi Empire 
had practically, although not theoretically, become teenth 
more or less independent since the Westphalian 
I’eace, enforced tlie necessity upon pul)licists to 
recognise a distinction between an absolute, perfect, 
full sovereignty, on the one hand, and, on the other, 
a relative, imperfect, not-full or half- sovereignty. 
Absolute and full sovereignty was attributed to! 
those raonarchs who enjoyed an uirqualified inde-' 
peudence within and without their States. Belative 
and not-fuIL sovereignty, or half-sovereignty, waft 
attributed to those uionarchs who were, in. Yariou.s 
jfoints of internal or foreign affairs of State, inore or 
less dependent upon other monarchs. J 3 y this dis- 
tinction the divisibility of sovereignty was recognised. 

And when in 1787 tlie United States of America 
turned fi-om a Confederation of States into a Federal 
State, the division of sovereignty betwefui the Sove- 
reign Federal ^tate and tlie Sovereign member-States 
appeared. But it cannot be maintained that divisi- 
bility of sovereignty was universally recognised in 
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th e eig hteenth centuiy. It suffices to mention 
Kousseau, whose “ Contrat Social ” appeared in 
1762 and defended again the indivisibility of sove- 
reignty . Bousseau’s conception of sovereignty ^is 
lessentiaUy that of Hobbes, since it contains absolute 
Isupreme power, but he differs from Hobbes in so far 
jas, according to Kousseau, sovereignty belongs tn 
•the people onl^y and exclusively, is i nalienaHe, and 
^therefore cannot be transferred from the people to 
any organ of the State. 

^eaning §69. During the nineteenth century three dif- 
ireJgntyin fereiit factors of great practical importance have 
cxercised their influence on the history of the con- 
''Century. ceptioii of sovereignty. 

The first factor is, that, with the exception of 
Eussia, all civilised Christian monai'chies liave now 
turned into more or less constitiitional monarchies. 
Thus identification of sovereignty with absolutism 
belongs practically to the past, and the fact is now 
generally recognised that a sovereign monarch may 
■Aj^ll. he -restricted in tlie exerci>se of liis. powers by a 
'CjQnstitution and positive law. 

The second factor is, that the example of a Federal 
State set by the United States has been followed by 
Switzerland, Germany, and others. The Constitution 
of Switzerland as w^ell as that of Germany declares 
decidedly that the member-States. of the Federal 
^Stjne remain Sovei’eign States, thus indirectly rgcog- 
lusing - the divisibility of sovereignty between the 
^neniber-States .and the .Federal State according to 
different matters. ^ 

The third and most important factor is, that the 
science of politics has learned to distinguish between 
iSovereignty of the State and sovereignty of. the. organ 
Much exercises the powers . of . the ,Stpte. The 
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majority of publicists teach nowadays that neither 
the monarch, nor Parliament, nor the people is 
originally Sovereign in a State, but the State itself . 
Bovereig nty.. we say nowadays, is a natural attribute 
^"eyery Sjtate ^s^a Ht^ But a State, as a Juristic 
Person, wants organs to exercise its powers. The 
organ or organs which exercise for the State 
powers connected with sovereignty are said to be 
sovereign themselves, yet it is obvious that tliis 
sovereignty of the organ is derived from the sove- 
reigiity of the State. And it is likewise obvious that 
the sovereignty of a State may be exercised by the 
combined action of several organs, as, for instance, 
in Great Britain, King and Parliament are the joint 
administrators of the sovereignty of the State. And 
it is, thirdly, obvious that a State can, as regards 
certain matters, have its sovereignty exercised by 
one organ, and as regards other matters })y another 
organ. 

In spite of this condition of things, the old contro- 
versy regarding divisibility of sovei-eignty has by 
no means died out. It acquired a fresh stimulus, 
on the one hand, thi'ougli Switzerland and Germany 
turning into Federal States, and, on the other, through 
the conflict between the United States of America 
and her Southern member -States. The theory of the 
cqncurreiit sovereignty of the Federal State and its 
member-Btates, as defended by “The Federalist” 
fAlexander Hamilton, James Madison, and John Jay) 
in 1787, was in Germany taken up by Waitz,* whom 
numerous publicists followed. Jlie theory of the 
indivisibility of sovereignty was defended by Cal- 
houn,^ and mafny European publicists followed him 
in time. 


Politik, 1862. 


~ A Disquisition on Government, 1851. 



Besult of 
the Con- 
troversy 
regarding 
Sove- 
reignty. 


Becogni- 
tion a con- 
dition of 
Member- 
ship of the 
Family of 
Nations. 


Io8 INTERNATIONAL PERSONS 

§ 70. Prom the foregoing sketch of the history of 
the conception of sovereignty it becomes apparent 
that there is not and never was unanimity regarding 
this conception. It is therefore no wonder that the 
endeavour has been made to eliminate the conception 
of sovereignty from the science of politics altogelE^, 
am! likewise to eliminate sovereignty as a necessary 
characteristic of statehood, so that States with and 
without sovereignty would in consequence be dis- 
tinguishable. It is a fact that sovereignty is a term 
used without any well-recognised meaning except 
that of supreme authority. Under these circumstances 
those who do not want to interfere in a mere scholastic, 
controversy must cling to the facts of life and the 
practical, though abnormal and illogical, condition of 
affairs. As there can be no doubt about the fact 
that there are semi-independent States in existence, it 
may well be maintained that sovereignty is divisible. 


II 

RliCOGXlTlON OF StATRS AS LnTTSIINATIONAL PeRSO.N'S 

IJall, §§ 2 and 26— -Lawrence, §§ 56-60 — Phillimore, TT. §§ 10 23- 
Taylor, §§ 153 j6o — W alker, § 1 — Westlake, I. pp. 49 -58 — Wheaton, 
§ 37-— Blunt Bchli, §§ 28-38 — Hartmann, § ii — Heffter, § 33 -Holt - 
zendorir in Iloltzendorff, II. pp. 18-33 — Liszt, § 5 — Ullinann, 
§§ 20 21 — BonfiLs, Nos. 195 213 — Despagnet, Nos. 79 85 — Pradior- 
Fod< 5 re, I. Nos. 136 145 — Nys, I. pp. 69-115 — Eivicr, I. § 3- 
Calvo, I. §§ 87-98 - Fiore, I. Nos. 31 1-320 — Martens, I. §§ 63 64 — 
Le Nonnand, *‘La reconnaissance internatioiiale et ses diverses 
apj)lications ” (1899). 

§ 71. As the basis of the Law of Nations is . the 
' cjOLiniuoii consent of the civilised States, - statehood 
{dane does not include membership Of the Pmmly of 
Nations. There are States in existence, although their 
number decreases gradually, which are not, or not 
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fully, members of that family because their civilisation, 
if any, does not enable them and their subjects to 
act in conformity with the principles of International 
Law. Those States which are members are either 
original members because the Law of Nations grew 
up gradually between them through custom and 
treaties, or they are members which have been re- 
cognised by the body of members already in exist- 
ence when they were born.^ For every State that! 
is not already, but wants to be, a member, recogni- 1 
tion is therefore necessary. A State is and becomes I 
an International Person through recognition only an 4 ® 
exclusively. 

Many writers do not agree with this opinion. 
They maintain that, if a new'^ civilised State comes 
into existence either by breaking off from an existing 
recognised State, as Belgium did in 1831, or other- 
wise, such new State enters of right into the Family 
of Nations and becomes of right an International 
Person.^ They do not deny that practically such 
lecognition is necessary to enable every new State 
to enter into official intercourse with other States. 
Yet they assert that theoretically every new State 
becomes a member of the Family of Nations ipso 
facto by its rising into existence, and that recognition 
supplies only the necessary evidence for this fact. 

If the real facts of international life are taken into 
consideration, this opinion cannot stand. It is a rule 
of International Law that no new State has a right 
towards other States to be i*ecognised by them, and 
that no^State has the duty to recognise a new State. 
It is generally agreed that a new State before its 
recognition citnnot claim any right which a member 

’ See above, §§27 and 28. and 26 ; Ullmann, § 20 ; Gareis, 

“ See, for instance, Hall, §§ 2 p. 64 ; Bivier, I. p. 57. 
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Mode of 
Recog- 
nition. 


of the Family of Nations lias towards other members. 
It can, therefore, not be seen what the function of 
recognition could be if a State entered with its birth 
ready of right into the membership of the Family of 
Nations. ilQwte 

:j^jijtcrnatipnal . Law does 
not ^ay that a Stjate is not in existence as long as it 
is not recognised, but it takes no notice 0^^ it, before 
itS- recognition. Through recognition only and ex- 
clusively a State becomes an International Person 
and a subject , of International Law. 

§ 72. Eecognition is the act through which it 
becomes apparent that an old State is ready to deal 
with a new State as an International Person and a 
member of the Family of Nations. Recognition is 
given either expressly or tacitly. If a new State asks 
.formally for recognition and receives it in a formal 
I declaration of any kind, it receives express recog- 
iiption. On the other hand, recognition is tacitly and 
indirectly given when an old State enters officially 
into intercourse with the new, be it by sending cr 
receiving a diplomatic envoy,Vor by concluding a 
treaty, or by any other act through which it becomes 
apparent that the new State is actually treated as an 
International Person. 

But no new State has by International Law a right 
I to demand recognition, although practically sucli 
recognition cannot in the long run be withheld, 
because without it there is no possibility of entering 
into intercourse with the new State. The interests 
of the old States must siifler quite as much as those 
of the new State, if recognition is for any length of 
time refused, and practically these interests in time 

’ Whether the sending of a consul includes recognition is discussed 
below, § 428. 
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enforce either express or ta'clt recogixition. History 
nevertheless records many cases of protracted recog- 
nition,^ and, apart from other proof, it becomes thereby 
apparent that the granting_Qrl hfi.deiLiaLaflrecogDit^ 

i^ not jntat;tcT 

national policy. 

It must be specially mentioned that recognition 
by one State is not at all binding upon other 
States, so that they must follow suit. But in 
practice such an example, if set by one or more Great 
Powers and at a time when the new State is really 
established on a sound basis, will make many other 
States at a later period give their recognition 
too, 

§ 73. Recognition will as a rule be given without |iiecogni- 
any conditions whatever, provided the new State is |condi- ^ 
safely and permanently establislied. Since, however, 
the granting of recognition is a matter of policy, and 
not of law, nothing prevents an old State from mak- 
ing the recognition of a new State dependent upon 
tlie latter fulfilling certain conditions. Thus the 
Powers assembled at the Berlin Congress in 1878 
recognised Bulgaria, Montenegro, Servia, and Rou- i 
mania under the condition only that these States did i 
not “ impose any religious disabilities on any of 
their subjects.’ The meaning of such conditional 
recognition is not that recognition can be withdrawn 
in case the condition is not complied with. The 
nature of the thing makes recognition, if once given, 
incapable of withdrawal. But coriditional recog- 
nition, if accepted by the.-,iiew State, imposes the 

' See the cases enimieratcd by below, § 128. 

Puyier, I, p. 58. ' '' See arts. 5, 25, 35, and 44 of 

" This condition contains , a re the Treaty of Berlin of 1878, in 
striction on the personal supre- Martens, N.R.G. 2nd Sor. III. 
niacy of the respective States. See p. 449. 
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iatfimatioBiJly legal dttty Btate-to , cpji:^)ly 

with the conditi^,„ ajright 

^ l9X.J&e ^rppse ,of 

making :thp, xecggnised State comply with the imposed 
condition. 

Recogni- § 74. Recognition is of special importance in those 
cases where a new State tries to establish itself by 
apjtote. breaking off from an existing State in the course of 
a revolution. And here the question is material 
whether a new State has really already safely and 
permanently established itself or only ipakes efforts 
to this end without having already succeeded. That 
in every case of civil war a foreign State can 
recognise the insurgents as a belligerent Power if 
they succeed in keeping a part of the country in 
their hands and set up a Government of their own, 
tliere is no doubt. But between this recognition as 
a belligerent Power and the recognition of these 
insurgents and their part of the country as a new 
State, there is a broad and deep gulf. And the 
j question is precisely at what exact time recognition 
j| of a new State may be given instead of the recogni- 
c tion as a belligerent Power. For an untimely and 
precipitate recognition as a new State is a violation 
of the dignity ^ of the mother State, to which the latter 
need not patientl}' submit. 

In spite of the importance of the question, no hard 
and fast rule can be laid down as regards the time 
when it can be said that a State <;reated by revolu- 
tion has established itself safely and permanently. 

The characteristic of such safe and permanent esta- 

• 

^ It is frequently inaintained interference in the affairs of an- 
that such untimely recognition other State*. The question of 
contains an intervention. But recognition of the belligerency of 
this is not correct, since interven- insurgents is exhaustively treated 
tion is (see below, § 134) Mctatorial by Westlake, I. pp. 50-57. 
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blishment may be found in the fact either that the 
revolutiopary State has utterly defeated the mother- 
State,-or that the mother-State has ceased to make 
efforts to subdue the revolutionary State, or even that 
the mother-State, in spite of its efforts, is apparently 
incapable of bringing the revolutionary back under 
its sway. Of course, as soon as the mother-State 
itself recognises the new State, there is no reason for 
other States to withhold any longer their recognition, 
although they have even then no legal obligation to 
grant it. • 

The breaking oil of tlie American States from their 
European mother-State furnishes many illustrative 
examples. Thus the recognition of the United States 
;by Ej ance iii 1 778 was precipitate. But when in 1 782 
England herself recognised the independence of the 
United States, other States (X)uld accord recognition 
loo without giving offence to England. Again, when 
the South American colonies of Spain declared their 
independence in 1810, no Power recognised the new 
States for many years. When, however, it became 
apjjarent tliat Spain, although she still kept up Iter 
claims, was not able to restore her sway, the United 
States recognised the new States in 1822, and England 
followed the example in 1824 and 1825.^ 

§ 75. Eecognition of a new State must not be 
(xmfounded with other recognitions. Eecognition of 
insurgents as a belligerent Power has already been 
mentioned. Besides this, recognition of a change in 
the form of the government or of change in the title 
of an old ^ State is a matter of importance. But the 
granting or refusing of these recognitions has nothing 
to do with redognition of the State itself. If a 

^ See Gibbs, Recognition : a North American and the South 
Chapter from the History of the American States, 1863. 
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foreign State refuses the recognition of a change in 
the form of the government of an old State, the latter 
does not thereby lose its recognition as an Inter- 
national Person, although no official intercourse is 
henceforth possible between the two States as long as 
recognition is not given either expressly or tacitly. 
And if recognition of a new title ^ of an old State is 
refused, the only consequence is that such State 
cannot claim any privileges connected with the new 
title. 


Ill 

ClfANGBS IN THE CONDITION OP InTEBNATIONAL 

Persons 


Grotius, II. 0. 9, §§ 5 -13 — Pnfendorf, VIII. c. 12 — Vatiel, 1 . § it — 
.Hall, §2 — Halleck, I. pp. 89- 92 — Philliniore, I. §§ 124 137 — Taylor, 
§ 163 — AVcstlake, I. pp. 58-66— Wheaton, §§ 28-32 — Bluntschli, 
39 53 -Hartmann, §§ 12-13 — HoflW, § 24 — Holtzendorff in 
HoltzendorU^ II. pp. 21-23 — Liszt, § 5 — UUmann, §§ 22 and 26 — 
Bonfils, Nos, 214-215 — Despagnct, Nos. 86-89 — Pradier-Foder^S 
I, Nos. 146-157 — Nys, I. pp. 399-401 — Rivier, I. § 3 — Calvo, I. 
§§ 81-106 — Fiore, I. Nos. 321 331 — Martens, I. §§ 65-69. 

§ 76. The existence of International Persons is 
g^sposcd to the flow of things and times. There is a 
constant and gradual cliange in their citizens througli 
deaths and liirths, emigration and immigration. 
There is a frequent change in those, individuals who 
are at the.head of the States, and there is sometimes 
a change in the form of their governments, or in 
then’ dynasties if they are monarchies. Tliere are 
sometimes changes in their territories through loss 
or increase of parts thereof, and there are sometimes 
changes regarding their independence through partial 


' See below, §119. 
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or total loss of the same. Several of these and other 
changes* in the condition and appearance of Inter- 
national Persons are indifferent to International Law, 
although they may be of great importance fdr the 
inner development of the States concerned and directly 
or indirectly for international policy. Those changes, 
on the other hand, which are, or may be, of impor- 
tance to International Law must be divided into 
three groups according to their influence upon the 
character of the State concerned as an International 
Person. For some of these changes affect a State as 
an International Person, others do not ; again, others 
extinguish a State as an International Person alto- 
gether. 

§ 77. A State remains one and the same Inter-; 
national Person in spite of changes in its headship,' 
in its dynasty,. in ite form, in its rank and title, and; 
in its territory. These, ..changes .cannot, be, .said. to..be 
indifferent to luJewational. Law. Although strictly 
no notification to and recognition by foreign Powers 
are necessary, according to the Law of Nations, in case 
of a change in the headship of a State or in its entire 
dynasty, or if a monarchy becomes a republic or vice 
versa, no official intercourse is possilfle between the 
Towers refusing recognition and the State concerned. 
Although, further, a State can assume any title it 
likes, it cannot claim the privileges of rank connected 
with a title if foreign States refuse recognition. And; 
although, thirdly, a State can dispose according to 
discretion of parts of its territory and acquire as 
laiich territory as it likes, foreign Powers may inter- ; 
vene for the purpose of maintaining a balance of 
power or on account of other vital interests. 

But whatever may be the importance of such 
changes, they neither affect a State as an Inter- 
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national Person, nor affect the personal identity 
sof the States concerned. Thus, for instance; France 
jretained her personal identity from the time the 
|Law of Nations came into existence until the 
jpresent day, although she acquired and lost parts of 
her territory, changed her dynasty, was a kingdom, 
a republic, an empire, again a kingdom, again a 
republic, again an empire, and is now, finally as it 
seems, a republic. All her international rights and 
duties as an International Person remained the very 
same throughout the centuries in spite of these 
important changes in her condition and appearance. 
Even such loss of territory as contains the reduction 
jOf a Great Power to a small Power, or such increase 
of territory and strength as turns a small State into 
a Great Power, does not affect a State as an Inter- 
national Person. Thus, although through the events 
of the years 1859-1861 Sardinia acquired the whole 
territory of the Italian Peninsula and turned into the 
Great Power of Italy, she remained one and the same 
Inteniational Person. 

§ 78. Changes which affect States as International 
Persons are of different character. 

(i) As in a Real Union the member-States of the 
union, although futly independent, make one Inter- 
national Person,* two States which hitherto were 
separate International Persons are affected in that 
character by entering into a Ileal Union. For through 
that change they appear henceforth together as one 
and the same International Person. And should this 
union be dissolved, the member-States are again 
affected, for they now become again separate Inter- 
national Persons. 

' See below, 5 87, where the character of the Beal Union is fnlly 
discussed. 
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(2) Other changes affecting States as International 
Persons^ are such changes as involve a partial loss of 
independence on the part of the States concerned. 
Many restrictions may be imposed upon States with- 
out interfering with their independence proper,^ but 
certain restrictions involve inevitably a partial loss 
of independen'ce. Thus if a hitherto independent 
State comes under the suzerainty of another State 
and becomes thereby a half-Sovereign State, its cha- 
racter as an International Person is affected. The 
same is vaKd with regard to a hitherto independent 
State which comes under the protectorate of another 
State. Again, if several hitherto independent States 
enter into a Federal State, they transfer a part of 
their sovereignty to the Federal State and become 
thereby part-Sovereign States. On the other hand, 
if a vassal State or a State under protectorate is 
freed from the suzerainty or protectorate, it is 
ther'ebv affected as an International Person, because 
it turns now into a full Sovereign State. And the 
same is valid with regard to a meniber-State of a 
Federal State whicdi leaves the union and gains tlie 
condition of a full Sovereign State. 

(3) States which become permanently neutralised 
are thereby also affected in their character as Inter- 
national Persons, although their independence re- 
mains untouched. But permanent neutralisation 
alters the condition of a State so much that it thereby 
becomes an International Person of a particular 
kind. 

§ 79. A State ceases to be an International Person 
when it ceases to exist. Theoretically such extinction 
of Internationa} Persons is possible through emigration 
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’ See below, §§ 126-127, where the different kinds of these restric- 
tions arc discussed. 
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or the perishing of the whole population of a State, 
or through a permanent anarchy within a State. But 
it is evident that such cases will hardly ever occur 
in fact. Practical cases of extinction of States are: 
Merger of one State into another, annexation after 
conquest in war, breaking uj> of a State into several 
States, and bi'eaking up of a State into parts which 
are ajinexed by surrounding States. 

By voluntarily merging into another State, a State 
loses all its independence and becomes a mere part 
of another. In this way the two Piincipalities of 
Ilohenzollern-nechingen and Ilohenzollern-Sigraariii- 
gen merged in 1850 into Prussia. And the same is 
the ease if a State is annexed by antJther aftei- 
conquest in war. In this way the Orange Free State 
and the South African Kepublic were absorbed by 
Great Britain in igoi. An example of the breaking 
up of a State into different States is tlie division 
of tlie Swiss canton of Basle into Basel-Stadt and 
Basel-Tjand in 1833. And an example of the break- 
dug up of a State into parts which are annexed 1 )_a 
fsnrronnding States, is the absorption of Poland by 
‘liussia, Austria, and Prussia in 1795. 
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IV 

Succession op International Persons 

Grotins, IL c. 9 and 10 — Pufendorf, VIII. c. 12 — Hall, §§ 27-29 — 
Phillimore, I. § 137 — Halleck, I. pp. 89-92 — Taylor, §§ 164-168 — 
AVestlake, I. pp. 68-83 — ^Wharton, I. § 5 — ^Wheaton, §§ 28 32 — 
Bluntsehli, §§ 47-50 — Hartmann, § 12 — Heffter, § 25 — Holtzendorff 
in Holtzendorff, II. pp. 33-47 — Liszt, § 23 — Ullinann, § 23 — Bonfils, 
Nos, 216-233 — Despagnet, Nos. 89-102 — Pradier-Foder( 5 , I. Nos. 
156-163 — Nys, I.pp. 399-401 — Emer,!, § 3,pp. 69-75 and p. 438 — 
Calvo, I. §§99-103 — Fiore, I. Nos. 349-366 — Martens, I. §67 — 
Appleton, “Des effets des annexions sur les dettes do I’etat 
dfimenibre ou annexe” (1895) — Huber, “Die Stadtensuccession ” 
(1898) — Richards in “The Law Magazine and Review,” XXVIII. 
(1903) pp. 129 141. 

■§ 80. Although there is no unauiinity among the 
writers on Iiiternatioual Law’^ wuth regard to the so- 
called succession of International Persons, nevertheless 
the following common doctrine can be stated to exist. 

A succession of International Persons occurs when i 
one or more Internjitional Persons take tlie place .of? 
another Interna.tioual Person, in consequenc^e of. 
certain changes in the latter’s. condition.. 

Universal succession takes place when one Inter- 
1 national Person is absorbed by another, either through 
!subjuga.tion or through voluntary merger. And 
universal succession further takes place when a State 
breaks up into parts which either become separate 
International. Persons, of, their own oi'. are annexed 
by suiTpuiiding International Persons . 

1‘artial successio n tak e.s place, first^ whf U h part of 
I tlie territpij of an Internatipnal Person breaks oh' in 
a revolh-^aud -by . winning., its independence becomes 
itseip an Inteiiratipnal Person ; secondly, when one 
luternational Person acquires a part of tlie teiTitory 
of another through cession; thirdly, when a liitherto 
full Sovereign ..State, loses part of its independence 
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through. -.entering into a 'Federal State, or coining 
under suzerainty or under, a. protectorate, pr .when 
a.»hithertQ. Sovereign State^ b^ full 

Sovereign ; fourthly, Trhen „nn .luterufttional Person 
becomes a member of a Eeal \inioyi or 

IJobody ever maintained that on the successor 
devolve all the rights and duties of his predecessor. 
But after stating that a succession takes place, 
the respective writers try to educe the consequences 
and to make out what rights and duties do, and what 
do not, devolve. 

Sfivei’al -writers,’ however, contest the common doc- 
trine and maintain that a. succession of International 
J I’ersons never takes place, 'llieir argument is that 
! the rights and duties of an International Person dis- 
: appear with the extinguishing Person or become 
; modified accoixiing to the modifications an Inter- 
: national Person undergoes through losing part of its 
sovereignty. 

§ 8i. If the real facts of life are taken into con 
sideration, the common doctrine cannot be upheld. 
To say that succ'ession takes place in su(di and sucli 
cases and to make out afterwards what rights and 
duties devolve, shows a wrong method of dealing with 
, tlie problem. It is ccrtaiu that no general succession 
I takes place according to the Law of Nations. With 
tlie extinguishing International Person extinguish it.s 
: rights and duties as a person. But it is equally 
wrong to maintain that no succession whatever occurs. 
Pftt. nobody . . doubt^s. that certm 
actuar y Mid roaBy deyolve^^^ International Pfii- 
§pn from its . predecessor.- And since this devolution 
takes place through the very fact of one International 

’ See Giireis, pp. 66-70, who discusses the matter with great 
clearness, and Liszt, § 23. 
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Person following another* in the possession of State 
territory, there is no doubt that, as far as these 
devolving rights and duties are concerned, a succes- 
sion of one International Person into the rights and 
duties of another really does take place. But no 
general rule can be laid down concerning all the cases 
in which a succession takes place. These cases must 
be discussed singly. 

§ 82. When a State merges voluntarily into Sucoes- 
hiiother State or when a State is subjugated by 
piother State, the latter remains one and the same 
international Person and the former becomes totally Ugs" 
extinct as an International Person. IJp succession 
takes place, therelbre, with regard to rights and' 
duties of the extinct State arising eitlier from the 
cliaracter of the latter as an International Person or; 
from its purely political treaties. Thus treaties ofl 
alliance or of arbitration or of neutrality or of any 
other j)olitical nature fall to the ground with the 
extinction of the State which has concluded it. 

They are personal treaties, and their natural, legal, 
and necessary presupposition is the existence of the 
coutractiug State. But it is contioversial whether 
treaties of commerce, extradition, and the like, of the 
extinct State remain valid and therefore a succession 
takes place. The majority of writers correctly, I 
think, answer the question in the negative, because 
such treaties are in the main political. 

A real succession takes place,, however, first, with" 
regaxd to such international rights and duties of the 
extinct State as are, ,l^c§lly connected with its land, 
rivers, ihain roads, railways, and the like. According 
to the pi'inciple res transit cum suo onere, treaties of the 
extinct State concerning boundary lines, repairing of ' 
main roads, navigation on rivers, and the like, remain 
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j valid, and all rights and* duties arising from such 
Itreaties devolve from the extinct on the absorbing 
State. 

A real succession, secondly, takes place lyith regard 
to the fiscal property and the fiscal funds of the 
extinct State. Tliey both accrue to the absorb- 
ing State ipso facto by the absorption of the extinct 
State. ^ But the debts of the extinct State must, on 
the other hand, be taken over by the absorbing State 
also.“ The private creditor of an extinct State 
certainly acquires no right by International Law 
against the absorbing State, since the Law of Nations 
is a law between States only and exclusively. But 
if he is a foreigner, the right of protection due to his 
home State enables the latter to exercise pressure 
upon the absorbing State for the, purpose of making 
it fulfil its international duty to take over the debts 
of the extinct State. Some jurists^ go so far as to 
maintain that the succeeding State must take over 
the debts of the extinct State, even when tliey are 
higher than the value of the accrued fiscal property 
and fiscal funds. But I doubt whether in such cases 
the practice of the States would follow that opinion. 
On the other hand, a State which has subjugated 


' This was recognised by the 
High Court of Justice in 1866 in 
the case of the United States v. 
Prioleau. Sec Snow, Cases on 
International Law (1902), p. 85. 

- This is almost generally recog- 
nised by the ^vriters on Inter- 
national Law and by the practice 
of the States. (See Iliiber, p. 156 
and p. 283, note 449.) The Report 
of the Transvaal Concessions Com- 
mission (see British State Papers, 
Smith Africa, 1901, Cd, 623), 
although it declares (p. 7) that 
“ it is clear that a State which has 
annexed another is not legally 


bound by any contracts made by 
the State which has ceased to 
exist,” iiovertheloss agrees that 
the modern usage of nations has 
tended in the acknowledgment of 
such contracts.” It may, how- 
ever, safely be maintained that 
not a usage, but a real rule of 
International Law, based on 
custom, is in existence with regard 
to this point. (Sec Half, § 29, and. 
Westlake in The Law Quarterly 
Review, XVII. ( pp. 392- 401 , 
and now Westlake, I. pp. 74 82,) 

^ See Martens, 1 . § 67 ; Hefi’ter, 
§ 25 ; Huber, p. 158. 
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another would be obliged ^ to take over even such 
oldigatio^is as have been incurred by the annexed 
State for the immediate purpose of the war which led 
to its subjugation." 

§83. Wlien a State breaks off in to fra gment s which Succcs- 
become States and International Persons themselves, oonse° 
or which are annexed by surrounding States, it 
becomes extinct as an International Person, and the bemient. 
same rules are valid as regards the case of absorption 
of one State by another. A difficulty is, however, 
created when the territory of the extinct State is 
absorbed by several States. Succession actually takes 
place here too, first, with regard to the international 
lights and duties locally connected with those parts 
of the territory which the respective States have 
absorbed. Succession, secon(lh% takes place .witli 
regard to the liacal, property and the fiscal funds 
wliich each of the several absorl)ing States finds on 
the part of the territory it absorbs. And the debts 
of the extinct State must be taken over. But the ^ 
case is complicated througli the fact that there are- 
several successors to the fiscal projierty and funds,: 
and the only rule which can be laid down is that 
proportionate parts of the debts must be taken over 
by the different successors. 

§ 84. When in consequence of war or otherwise 

’ See the Report of the Trans- contraband, and can ho punished 
vaa) Ooncession Commission, p. by the belligerents, (yeo below, 

<), which maintains the contrary. Vol. II. § 35 “*) 

AVestlakc (I. p. 78) adopts the rea- “ I’he question how far coiices- 
Boning of this report, but his argu- sions granted by a subjugated 
luents are not deci.sive. The State to a private individiinl or to 
lending ofAnoncy to a belligerent a company must be upheld by the 
under ordinary mercantile con- subjugating State, is diflievdt to 
ditioris is not prohibited by Inter- answer in its generality. The 
national Law, although the merits of each case would seem to 
carriage of such funds in cash on have to be taken into oonsidera- 
nentral vessels to the enemy falls tion. (See Westlake, I. p. 82.) 

Under the category of carriage of 



Succes- 
sion in 
case of 
Separa- 
®nrpj: 
C^ession. 


124 INTERNATIONAL PERSONS 
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one State cedes a part of its territory to another, or 
when a part of the territory of a State breahs off and 
becomes a State and an International Person of its 
own, succession takes place with regard to such 
international rights and duties of the predecessor as 
are lopajly connected with the part of the territorj^ 
ceded or broken off, and with regard to the fiscal 
property foixnd on that part of the territory. It 
would only be ju.st, if the successor had to take over 
a corresponding part of the debt of its pr edecessor, 
but no rule of International Ijaw concerning this 
point can be said to exist, although many treaties have 
stipulated a devolution of a part of the debt of the 
predecessor upon the successor.’ Thus, for instance, 
arts. 9, 33, 42 of the Treaty of Berlin’^ of 1878 
stipulate that Bidgaria, Montenegro, and Servia should 
take over a jjart of the Turkish debt. 

' Many writers, how’cver, main- respective treaties are enumo- 
tain that there is such a mile of rated.) 

International Law. (Sec Huber, * See Martens, N.R.G. 2 rid scr 
Nos. 125- T35 and 205, where the III. p. 449. 
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V 

Composite International Persons 

Pufendorf, VII. c. 5 — Hall, § 4 — Westlake, L pp. 31-37 — Phillimore, 
I- §§ 7 i“ 74 i 102-105 — Twiss, I. §§ 37”6 o — Halleck, I. pp, 70-74 — 
Taylor, J 120-130 — ^Wheaton, §§ 39-51 — Hartmann, § 70 — Hcffter 
§§ 20-21 — Holtzendorff in Holtzendorff, 11 . pp. 118-141 — Liszt, §6 
— Ullmann, §§11-15 — Bonfils, Nos. 165-174 — Despagnet, Nos, 
109-126 — Pradier-Fodere, I, Nos. 117-123 — Nys, I. pp. 367-378 — 
Bivier, I. §§ 5-6 — Calvo, I. §§ 44-61 — Fiore, I. Nos, 335-339 — 
Martens, I. §§ 56-59 — Pufendorf, “ De systematibus civitatum ’ 

( 1 675) — J ellinek,“ Die Lehre von den Staatonverbindungen *’( 1 882) — 
Borel, “ Etude sur la souverainet('^ de PEtat fed( 5 ratif ” (i886) — Brie, 
**Theorieder Staatenverbindungen (1886) — Hart, “Introduction 
to the Study of Federal Government in “ Harvard Historical Mono- 
graphs (1891; comprises an excellent bibliography) — Le Fur, 
“ Etat fed^‘ral et confederation d’Etats’’ (1896). 

§ 85, Iiiternational Persons are as a rule single 
Sovereign States. In such single States there is one 
central political authority as Government which 
represents the State, within its borders as well as 
without, in the international intercourse with other 
International Persons. Such single States may be 
called simple International Persons. And a State 
remains a simple International Person, although it 
may grant so much internal independence to outlying 
parts of its territory that these parts become in a 
sense States themselves, and thus the wliole becomes 
an Incorporate Union. Great Pritain is a simple 
International Person, although the Dominion of 
Canada and the Commonwealth of Au stra lia, as well 
as their member-States, are now States of their own, 
because jGreat Britain is alone Sovereign and repre- 
sents exclusively the British Empire within the Family 
of Nations. 

Historical events, however, have created, in 
addition to the simple International Persons, com- 
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i 

Intemat^ A composite Inter- 

hiational Person is in existence when two <’or more 
Sovereign States are linked together in such a way 
fthat they take up their position within the Family of 
iNations either exclusively or at least to a great extent 
•as one single International Person. History has 
Iproduced ^0 different kinds qf such QOjnpQsite 
llnternatiquaL, Persons— namely, Real Unions and 
tPederal States. In contradistinction to Real Unions 
and Federal States, a so-called Personal Union and 
tlie union of so-called Confederated States are nqt 
International Persons.’ 

§ 86. A Personal Union is in existence when two 
Sovereign States and separate International Persons 
are linked togetliei- through the accidental fact that 
they have the same individual as monarch. Thus a 
fPersqnal. Union existed from 1714 to 1837 between 
{Great Britain and Hanover, and from 1815 to 1890 
ptetween the {N’etherlands and liuxemburg. The only 
Personal Union existing at present is that between 
Uelgium and the Congo Free State since 1885. A 
Personal Union is not, and is in no point treated as 
though it were, an International Person, and its 
:two Sovereign member-States remain separate Inter- 
fnational Persons. Theoretically it is even possible 
that they make war against each other, although 
practically this will never occur. If, as sometimes 
happens, they are represented by one and the same 
imlividual as diplomatic envoy, sucli individual is the 

^ I cnnnot agree with Westlake question, for instance, whether a 
(I. p. 37) that “the space which diplomatic envoy sent by Bavaria 
some writers devote to the dis- to this country must be granted 
tinctions between the different the privileges due to a foreign 
kinds of union between States ” is diplomatic envoy depends upon 
“ disproportioned . . . to their the question whether Bavaria is 
international importance.’* Very an International Person in spite 
important questions are connected of her being a member- State of th e 
with these distinctions. The German Empire. 
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envoy of both States at the same time, but not the 
envoy ofithe Personal Union. 

§ 87. A Eeal Union is in existence when twd 
Sovereign States are by an international treaty! 
recognised by other Powers, linked together for eveii 
under the same monarch, so that they make one and 
the same International Person. A Real Union is noi| 
a State of its own, but merely a union of two ful| 
Sovereign States which together make one single bu? 
composite International Person. They form a com-l 
pound Power, and are by the treaty of union pre- 
vented from making war against each other. On the 
other hand, they cannot make war separately against 
a foreign Power, nor can war be made against one 
ol‘ them separately. They can enter into separate 
treaties of commerce, extradition, and the like, but it 
is always the Union which concludes such treaties 
for the separate States, as they separately are not 
International Persons. It is, for ijistance, Austria- 
Hungary which concludes an international treaty of 
extradition between Hungary and a foreign Power. 
Real Unions at present in existence outside thej 
Gei'man Empire are those of Austria-Hungary and 
Sweden-Norway. 

Austria-Hungary became a Real Union in 1723. 
In 1849, Hungary was united with Austria, but 
in 1867 Hungary became again a separate Sovereign 
State and the Real Union was re-established. Their 
army, navy, and foreign ministry are united. The 
Emperor-king declares war, makes peace, concludes 
alliances and other treaties, and sends and receives 
the same diplomatic envoys for both States. 

Sweden -Norway became a Real Union” in 1814. 

There is a Real Union between within the German Empire. 

Saxe Coburg and Saxe -Gotha - This is not universally recog - 


States 

Beal 

Union. 
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The King declares war, makes peace, concludes 
alliances and other treaties, and sends and ^receives 
the same diplomatic envoys for both States. The 
Foreign Secretary of Sweden manages at the same 
time the foreign affairs of Norway. Both States 
have, however, in spite of the fact that they make 
one and the same International Person, different 
commercial and naval flags ; and it is intended in 
future to divide also their consular service. 


confede- §88. Confederated States (Staatenbund) are a 
statL number of full Sovereign States linked together for 
buiid)*^” the maintenance of their external and internal inde- 
pendence, by a recognised international treaty into 
a union with organs of its own, which are vested 
with a certain power over the member-States but not 
over the citizens of these States, Such a union of 
Confederated States is no more a State of its own 
than a Eeal Union is ; it is merely an International 
Confedei’ation of States, a society of international 
character, since the member-States remain full Sove- 
reign State.? and separate International Persons. 
Consequently, thfi. union, of. Confederated States is not 
an International Person, although it is for some parts 
so treated on account of its representing the com- 
pound power of the full Sovereign member-States. 
The chief and sometimes the only organ of the union 
is a Diet, where the member-States are represented 
through diplomatic envoys. The power vested in 
the Diet is an International T’ower which does not 
in the least afiect the full sovereignty of the member- 
States. That power is essentially nothing else than 
the right of the body of the members to make war 


nised. Philliraore, I. § 74, main- way, and Twiss, I. § 40, calls it a 
tains that there is a Personal Federal Union, 

Union between Sweden and Nor- 
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against such a member as 'will not submit to those 
coraman<Jments of the Diet which are in accordance 
with the Treaty of Confederation, in all other cases 
war between the member-States being prohibited. 

History has shown that Confederated States repre- 
sent an organisation which in the long run gives very 
little satisfection. It is for that reason that the three 
important unions of Confederated States of modern 
times — namely, the United States of America, the 
German, and the Swiss Confederation — have turned 
into unions ©f Federal States. Notable historic Con- 
federations are those of the Netherlands from 1580 
to 1795, the United States of America from 177S to 
1787, Germany from 1815 to 1866, Switzerland from 
1291 to 1 798 and 1815 to 1848, and the Confederation 
of the lihine (Eheinbund) from 1806 to 1813. At 
])r‘(!sent there is only one union of Coidederated States, 
if any, hr existence — namely, the rnajor Republic of 
Central Arnerie.a,' consisting of the three full Sove- ; 
reign States of Honduras, Nicaragua, and San Salva- 
dor. 

§89. A Federal State” is a pei’petual union of Federal 
several Sovereign States which has organs of its own (Bundes- 
aud is invested with a power, not only over thcj 
inember-S.tates, but also over their citizens. Thej 
.union is based, first, on an international treaty of the 
luember-States, arrd, secondly, on a subsequently 
av.cepted constitution of the Federal State. A i 
Federal State is said tt) be a real State side by side I 
with its member-States because its organs have a * 


rhis mfion dates from 1895. 
R.G. II. p. 568, where a 
Gduslatioi) oi the Treaty of Union 
1,0 ven. ( 8ec also B.G. 111. p. 599 
diid iV. p. 146.) 

The distinction between Con- 
VOL. 1. 


federated States and a .r^oderal 
State is not at all universally 
recognised, and the terininoJo^y 
is consequently not. at all tlie 
same with all writers on Inter- 
national Law. 


X 
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direct power over the citizens of these member-States. 
This power was established as a characteristic dis- 
tinction of a Federal State from Confederated States 
by American ^ jurists of the eighteenth century, and 
Kent as well as Story, the two later authorities on the 
Constitutional Law of the United States, adopted this 
distinction, which is indeed kept up until to-day 
by the majority of writers on politics. Now if a 
Federal State is recognised as a State of its own, side 
by side with its meniber-States, it is evident that 
sovereignty must be divided between,, the Federal 
State on the one hand, and, on the other, the 
member-States. This division is made in this way, 
that the competence over one part of the objects for 
which a State is in existence is handed over to the 
Federal State, whereas the comj^eterice over the other 
part remains with tlie member'States. Within its 
competence the Fedeial State can make laws which 
bind the citizens of tlie member-States directly with- 
out any interference of these member-States. On the 
other hand, the member-States are totally indepen- 
dent as far as their c'ompetence reaches. 

hor International Law this division of competence 
is only of interest in so far as it concerns the com* 
petence in inter national matters. Since it is always 


■ Wlieiiin 17S7 the draft of the 
new Constitution of the United 
States, wliic-h had hitherto been 
Confederated States only, was 
under consideration by the Con- 
gress at Philadelphia, three mem- 
bers of the Cojigress — namely, 
Alexander Hamilton, .Tames Madi- 
son, and John Jay — made up their 
minds to write newspaper articles 
on the draft Constitution with 
the intention of enlightening the 
nation which had to vote for the 
draft. For this purpose they 


divided the different points among 
thoinselvos and treated them 
separately. All these articles, 
■svhicli wore not signed with the 
names of their aiitliors, appeareii 
under the common title “ The 
Federalist.” They were later on 
collected into book-form and have 
been edited several ‘times. It is 
esi)ecially Kos. 15 and j 6 of “ The 
Federalist ’* which establish the 
difference botw^een Confederated 
States and a Federal State in the 
way mentioned in the text above. 
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the Federal State which is competent to declare war, 
make peace, conclude treaties of alliance and other 
political treaties, and send and receive diplomatic 
envoys, whereas no inember-State can of itself declare 
war afrainst a foreign State, make peac*,e, conclude 
alliances and other political treaties, the Federal 
State, if recognised, is certainly an Internatioixal 
Person of its own, with all the rights and duties of a 
sovereign member of the Family of Nations. On the 
other hand, the international position of the member- ; 
States is not so clear. It is frequently maintained, 
that they have totally lost theii’ position witliin the 
Family of Nations. But this opinion cannot stand if 
compared with the actual facts. Thus, the member- 
States of the F’ederal State of Germany have retained 
tlieir coitipetence to send and receive diplomatic 
envoys, not only in intertxxurse with one another, 
l)vit also with foreign States. Further, the reigning 
monarchs of these membei'-States are still treated by 
the practice of the States as heads of Sov'ereign States, 
a fact without legal basis if these States were no 
longer International Persons. Thirdly, the member- 
States of Germany as well as of Switzerland have 
retained their competence to conclude international 
treaties between themselv'es without the consent of 
the Federal State, and they have also retained the 
competence to conclude international treaties with 
foreign States as regards matters of minor interest. 
If these facts are taken into consideratixm, one is 
obliged to acknowledge that the member-States of a 
Federal State can be International Persons in a 
degree. *Full subjects of International Law, Inter- 
|:iational Persons with all the rights and duties 
Regularly connected with the membership of the 
Family of Nations, they certainly cannot be. Their 
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position, if any, within this circle is overshadowed 
by their ^dejal , State, they are part-^f»V^reign 
i States, and they are, consequently, Internaittipual 
Persons for aopfie parts only. 

But it happens frequently that a Federal State 
assumes in every way the external representation oi 
its member-States, so that, so far as international 
; relations are concerned, the member-States do not 
; make an appearance at all. This is the case with 
the Uiiited States of Amerit a and all those other 
Ameri<;an Federal States whose Constitution is formed 
according to the model of that of the United States. 
Here the member-States are sovereign too, but only 
with regard to internal^ afl'airs. All their external 
sovereignty being absorbed by the Federal State, it 
is certainly a fact that the}'’ are not International 
Persons at all so long as this condition of tilings lasts. 

This being so, two classes of Federal States must 
be distinguished according to whether their member- 
States are or are not International Persons, although 
Federal States are in any case comyiosite Inter- 
national Persons. And whenever a Federal State 
comes into existence which leaves the member-States 
for some parts International I'ersons, the recognition 
granted to it by foreign States must include their 
readiness to recognise foj- the future, on the one 
hand, the body of the member-States, the Federal 
State, as one composite Inteiaiational Person regard- 
ing all important matters, and, on the other hand, 
the single member-States as International Persons 
with regard to less important matters and side by side 

’ The Courts of the United dered, whereas each member* State 
States of America have always is sovereign as to all powers 
iiplield the theory that the United reserved. (Sec Mcrriam, History 
; States are sovereign as to all powers of the Theory of Sovereignty since 
of government actually surrcii- Kousseau (1900), p. 163.) 
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with the Federal State. That such a condition of 
things Is abnormal and illogical cannot be denied, 
but the very existence of a Federal State besides the 
member-States is quite as abnormal and illogical. 

The Federal States in existence are the following ; — . 
The United States of America since 1 787, Switzerlandl 
since 1848, Germany since 1871, Mexico since 1857,! 
Argentine since i860, Brazil since 1891, Venezuela^ 
since 1893. 


VI 

Vassal States 


Hall, § 4 — Westlake, I. p^. 25-27 — Lawrence, § 50 — Phillimore, I. 
§§ 85-99 — Twiss, I. §§ 22 -36,61-73 — ^Taylor, §§ i4o™i44-^Wheaton, 
§ 37 — Bluntschli, §§ 76- 77 — Hartmann, ^ 16 — Ileffter, §§ 19 and 22 
— Holtzcndorff in Iloltzendorff, II. pp.98-J 17 — Liszt, § 6 — Ullmann, 
§ 16 — Gareis, § 15 — Bonfils, Nos. 188-190 — Despagnet, Nos. 127-129 
— Pradier-Fodere, I. Nos. 109-1 12 — Nys, L pp. 357 " 364 — liivier, L 
§ 4 — Cairo, I. §§ 66 72 — Fiore, I. No, 341 — Martens, 1 . §§ 60 61 — 
Stubbs, Suzerainty ” (1884) — Baty, “ International Law in South 
Africa” (1900), pp. 48-68 — Boghitchevitch, “ Halbsonveramtiit ” 

(1903). 


s 90. The union and the relations between a The Union 

' between 

Suzerain and its Vassal State create much difficulty in suzerain 
the science of the Law of Nations. As both are 
separate States, a union of States they certainly make, 
but it would ])e wrong to say that the Suzerain vState 
is, like the Keal Union of States or the Federal State, 
a composite International Person. And it would be 
equally wrong to maintain either that a Vassal 
State can be in no way a separate International 
Person of its own, or that it is an International 
Person of the same kind as any other State. What 
makes the matter so complicated, is the fact that 
a general rule regarding the relation between the 
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suzera in and vassal, and, further regarding the 
position, if any, of the vassal within the FiSmily of 
Nations, cannot be laid dowiL .ns jdfijpii^s 

upon , th^. jtpncifll. nase- What can and must be said 
is that there are some States in existence which, 
although they are independent of another State as 
regards their h\ternal affairs, are as regards their 
international affairs either absolntelj’- or for the most 
part dependent upon another State. They are called 
half-Sovereign ^ States because they are sovereign 
within their borders but not without! The full 
Sovereign State iipon which such half-Sovereigii 
States are either absohitely or for the most part inter- 
nationally dependent, is called the Suzerain State. 

Suzerainty is a term whicli originally was used for 
tlie relation between the feudal lord and his vassal ; 
the lord was said to be the suzerain of the vassal, and 
at tliat time suzerainty was a term of Constitutional 
Law. With the disappearance of the feudal system, 
suzerainty of this kind likewise disappeared. The 
modern suzerainty scarcely f-ontains rights of the 
Suzerain State over the Vassal State which could be 
called constitutional rights. The rights of the 
Suzerain State over the Vassal are principally inter- 
national rights only, of whatever they may consist. 
Suzerainty is by no means sovereignty. If it were, 
tlie Vassal State could not be Sovereign in its domestic 
aflairs and could never have any international relations 
whatever of its own. And wliy should suzerainty^ be 
distinguished from sovereignty if it were a term 
synonymous with sovereignty^? One may correcdly 
maintain XhKt Mizerf^inty i/s a kind pf .ijite]nudip%i<xl 

^ In contradistinction to the States, I call member- States of a 
States which are under suzoi^ainty Federal State par Sovereign 
or protectorate, and \vhich are States, 
commonly called 7/ a //-Sovereign 
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n^ardfianship . since the Vassal State is eithe r 
absolutely or mainly represented internationally by 

§ 91. The fact that the relation between the inter- 
suzerain and the vassal depends always upon the posuron 
special ('ase, excludes the possibility of laying down 
a general rule as regards the position of Vassal States 
witliin the Family of Nations. It is certain that a 
Vassal State... as_.such need not have any position 
whatever within the Family of Nations. In every 
c*ase in whith a Vassal State has absolutely no rela- 
tion whatever with other States, since the suzerain 
altsorbs these relations entirely, sucli vassal remains 
nevertheless a half- Sovereign State on account of its 
internal independence, but it lias no * position what-t 
ever within the Familj' of Nations, and consequently 
is for no part wliatever an International Person and-f 
a subject of International Law. Yet instances can' 
be given whi<di demonstrate that Vassal States can 
have some snrall and subordinate position within ,, 
that family, and that they must in consequence 
thereof in spuje few points be considered as Inter- 
national Persons. Tlius Egypt can conclude com- 
mercial and postal treaties with foreign States 
without the consent of suzerain Tuikev, and Bulgaria 
can conclude treaties regarding railways, post, and 
the like. Thus, further, Bulgaria as well as Egypt ■ 
can send and receive consuls as diplomatic, agents. 

Thus, thirdly, the former Soutli African Eejmblic, 
altliough in the opinion of Great Britain under her 
suzerainty, could conclude all kinds of treaties with 

^ This is the position of the themselves or with foreign States. 

I Indian Vassal States of Great (See Westlake, Chapters, pp, 21 1- 
I Britain, which have no inter- 219, and now Westlake, 1. pp. 41- 
/ national relations and communi- 43.) 
cations whatever either between 
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otlier States, provided Great Britain did not interpose 
a veto within six months after leceiving a cojiy of the 
draft treaty, and was absolutely independent in con- 
cluding treaties with the neighbouring Orange Free 
State. Again, Egypt possesses since 1898 together 
with Great Britain condominiumj oy the Soiidan, 
which means that both exercise conjointly sovereignty 
t)ver this territory. Although Vassal States have 
not the right to make war independently of tlieir 
suzerain, Bulgaria nevertheless fought a war against 
the full-Sovereign Servia in 1885, and Egypt conquered 
conjointly with Great Britain the Soudan in 1898. 

Plow could all these and other facets be explained, 
if Vassal States could never for some small ])art be 
Internationa] T’ersons ? 

Side l)y side witli tliese facrts stand, of course, other 
fatits w]ii(;h show that for the most part the Vassaj 
State , even if it has some small position of its own 
within the P'amily of Nations, is considered a mere 
portion of tlie Suzerain Statcc TEus anTrifernafiOhM" 
treaties concluded by tlie Suzerain State , axe ipac 
facto concluded for the vassal, if an exception is not ex- 
pressly mentioned oi’ self-evident. Thus, again, icax 
of .thg juzeraiTcis. vassal. Thus, 

tfiirdly, the ^siizeiain bears within certaii* limits, a 

.i:ia^iyn.aibility.lbr ol‘ the Vassal State. 

Under these circumstances it is generally admitted 
that the conception of suzerainty lacks juridical pre- 
<'ision, and experience teaches that Vassal States do 
not remain half-Sovereign for loixg. They either 
shake olT suzeraintv and turn into full-Sovereigji 

rt * ^ 

States, as Boumania, Servia, and Montenegro did in 
1878, or they lose their half-sovereignty through 
annexation, as in the case of tlie South African 


See below, § 171. 
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Ilepublic in 1901, or merger, as the half-Sovereign 
Seignor^ of Kniephausen in Germany merged in 
1 854 into its suzerain Oldenburg. 

Vassal States of importance which are for some 
parts International Persons are, at present, B ulg aria, 
Egyp t,^ and Cre^.'^ They are all three under: 
l^urliish suzerainty, although Egypt is actually unde5 
the administration of Great Britain. 

VII 

States under Protectorate 

Hall, §§ 4 and 38 * — Westlake, I. pp. 22-24 — Lawrence, § 50 — PhUlimore, 

I. 75 82- Twiss, 1 . §§ 22-36 — Taylor, §§ 134 1 39 — Wheaton, §§ 34 

36 — Bhintschli, § 78 — Hartmann, § 9 — HefTter, §§ 19 and 22 — 
Ho]t/,endorff in Holtzendorff, II. pp. 98-117 — Gareis, § 15 — Liszt, 

§ 6 — Ullmann, § 17 — Bonfils, Nos. 176-187 — Des^iagnet, Nos. 130- 
136 — Pradier'Fodf'jro, I. Nos. 94-108 — Nys, I. pp. 3G4 -366 — liivier, 

1 . § 4 — Calvo, I. §§ 62-65 — Fiore, L § 341 — Martens, I. §§ 60- 61 — 
Heilborn, Das volkerrechtliclio Protcctorat ” (1891)- Engelhardt, 

“ Lcs Protectorats, etc.” (1896) — Gairal, ‘*Lc protoctorat inter- 
national” (1896)— Despagnet, “ Essai sur les protectorats” (1S96) 

— Boghitchevitch, “ Halbsouvcrilnitat ” (1903). 

^ 92. Concep- 

raiuty is the relation of , protecttarate , between two 
.{States. It happens that a weak State surrenders torate. 
dtself by treaty into tlie jmotection of a strong and 
nviighty State in such a way that it transfers tlie 
inanagement of all its more important international 
fallairs to the protecting State. Through such treaty 

' See Holland, The European caution, since they are deeply 
Concert in the .Eastern Question tinged with Anglophobia. 

(1885), pp. -77 307* * Streit in E.G. X. (1903), 

See Holland, The European pp. 399-417. 

Ofineert in* the Eastern Question ^ A treaty of protectorate must I 
(1B85), pp. 89-205 ; Griinau, Die not be confound ed with a treaty 01 | 

Rtaats- und vblkerrechtliche Stel* protection in which one or more | 
lung Aegy2:)tens (1903); Cocheris, strong States promise to protect a 
SituationinternationaledeFEgypte weak State without absorbing the ‘ ; 
et du Soudan (1903). The last two international relations of the latter, i ^ 
books ought to be read with * 
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an international union is called into existence be- 
tween the two States, and the relation betwefen them 
is called prote ctorate. The protecting State is inter- 
nationally, the superior of the protected State, the 
latter lias with the loss of the management of its more 
important international affairs lost its full sovereignty 
iand is henceforth ordy a half-Sov ereiarn State. Pro- 
tectorate is, however, a conception which, just like 
suzerainty, lacks exact juristic precision, as its real 
meaning depends very much upon the special case. 
Generally speaking, prot ectorate may, agahi like suze- 
rainty, be called a hind of international guardian- 

§ 93. The position of a State under protectorate 
witliin the Family of Nations cannot be defined by a 
general rule, since it is the treaty of protectorate 
which indirectly specialises it by enumerating the 
reciprocal rights and duties of the protecting and 
the protected State. Each case must therefore be 
treated according to its own merits. Thus tlie ques- 
tion whether the protected State can conclude certain 
international treaties and can send and receive 
diplomatic envoys, as well as other questions, must, 
be decided from the basis of the individual treaty 
iof protectorate. Iri any case, recognition of the 
Iprotectxirate on the part of third States is necessary 

enable the superior State to represent the pro- 
jtected State internationally. But iL.is. .characteristic 
of the protectorate, in contradistinction to suzerainty, 
tliat the protected State always has and retains for 
some parts a position of its own within the Family of 
NatlQiiSj itnd that it is always fpr . ^prae parts an 
International Person and a subject of International 
I#,w. lL.is.m.ever ia.aiiy, respect considered a mere 
; portion of the superior State. It is, therefore, not 
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necessarilj’' a party in a war ^ of the superior State| 
against h third, and treaties concluded by th® 
superior State are not ipso facto concluded for the pro-i; 
tected State. And, lastly, it can at the same time | 
be under the protectorate of two different States, which, f 
of course, must exercise the protectorate conjointly. > 

In Europe there are at present only two very 
small States under protectox’ate — namely, the republic 
of ,f!m 4 orra, under the joint protectorate of France 
and "Spain,- and the republic of SaJX..J!i(rai:iuo, an 
enclosure of Italy, which was formerly under the 
protectorate of the Papal States and is now under ' 
tliat of Italy. The Principality of which?. ; 

was under the protectorate at fir.st of Spain until; ' 

1693, afterwards of France until 1815, and then ol^ 
Sardinia, has uow , through custpnp^ l a full; 

Sove5mg,n_ State, since Italy has never ^ exercised the 
])rotectorate. The Ionian Islands, wliich were under y 
British protectorate since 1815, merged into the King- 
dom of Greece in 1863. 

§ 94. Outside Europe there are numerous States Protec- 
under the protectorate of European States, but all of oXldethe 
them are non-Christian States of such a civilisation 
as would not admit them ji8 full membeTs of the 
Family of Nations, apart from the proteetbrate under 
which tiiey are now. And it may thererBfe be 
questioned whether they have any real positio% 
within the Family of Nations at all. As the protec- 
torate over them is recognised by third States, the 
latter are legally prevented fi'om exercising any 
political^ influence in these protected States, and, 
failing special treaty rights, they have no right to 

’ This was recognised by the (See Phiilimore, I. §77*) 

English Prize Courts during the ^ This protectorate is exercised 
Crimean War with regard to the for Spain by the Bishop of Urgel. 

Ionian Islands, which were then ^ is a clear ease of desue- 
still under British protectorate, tudo. 
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interfere if the protecting State annexes the pro- 
tected State, and makes it a mere colony of its own, 
as, for instance, France did with Madagascar in 1896. 
IProtectorates of this kind are actually nothing else 
Ithan the first step to annexation.* Since they are 
based on treaties with real States, they cannot in 
every way be compared with the so-called protec- 
tf)rates over African tribes which European States 
acquire through a treaty with the chiefs of these 
tribes, and by which the respective territory is 
preserved for future occupation on the* part of the 
so-called protector." But acttually they always lead 
to annexation, if the protected State does not succeed 
in shaking off' by force the protectorate, as Abyssinia 
did in 1 896 when she shook off the pretended Italian 
protectorate. 


VIII 

Neutb.\lised States 

Westlake, I. pp. 27-30 — Lawrence, §§52 and 246 — Taylor, § 133'- 
Bluntschli, § 745 — .Heffter, § 145 — Holtzendorff in Iloltzendorll*, II. 
pp. 643-646 — Gareis, § 1 5 — Liszt, § 6— Ullmann, § 18 — Lonfils, Nos* 
348 369— Despagnet, Nos. 1 37 -146— 11 . Nos. 1001- 
ioi 5--Nys, I. pp. 379 398--Bivier, I, § 7— Calvo, IV, §§ 2596- 2610 
— Picciorii’s “ Essai sur la neutralito perpetuelle ” (2nd cd. 1902)- 
liegnault, *‘I>os effets do la neutralite perpetuelle ” (1898)- Tswett- 
cofi", “l)c* la situation juridique des (Hats neutralises” (1895). 

§95. A neutralised State is a State whose indepen- 
dence and integrity are for all the future guaranteed 
l)y an international convention of the Powers, under 
the condition that 

ta ke 11]) arnis, against any other State except for 

* Examples of such non- and Tunis under France. 

Christian States under protectorate See below, § 226. 

are Zanzibar under Great Britain 
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agm'i:^Rt aLtaiik^ .Aiid never to entftr into such 

i|itQ war . The reason why a State asks or consents 
to become neutralised is that it is a weak State and 
does liot w^iit an active part in international politics, 
being exclusively devoted to peaceable developments 
of welfare. The reason why the Powers neutralise a 
weak State may be a diflerent one in different cases. 

The chief reasons have been hitherto the balance of 
power in Europ e and the interest in keeping up a 
weak State -as a so-called between thei 

territories of Great I’o wei's. 

Not to be confounded with neutralisation of States ; 
is neutralisation of parts of States,*^ of rivers, canals,' 
and the like, which has the effect that war cannot 
there be made and jtrepared. 

^ q 6. Without thereby becoming a neutralised 
State, every State can conclude a treaty with another otNeutrai 
State and undertake the obligation to remain neutral 
if such other State enters upon war. The act thi ough; 
wliich a State becomes a neutralised State for all the 
future is always jati iuto'ttatioiial treaty of tlie Powers 
between themselves and between the State concerned, 
by which treaty the Powers gu,ai:a.utee,..c^ 
tjie,., ind,epeBd^iP£..h^ integrity - of the... latter,, ,.St^ 

If all the Great Powers do not take part in the t reaty, 
those which do not take part in it must at least give 
their tacit consent by taking up an attitude which 
sliows that tliey agree to tlie neutralisation, althougli 
tJiey do not guarantee it. In guaranteeing the per-, 
manent neutrality of a State the contracting Powers; 
eater info . the obligation not to violate on their part 
the independence of the neutral State and to prevent; 
other States from such violation. But the neutral 


See below, voi. II. S 7-- 
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State becomes, apart from the guaranty, in no way 
dependent upon the guarantors, and the latter gain 
no influence whatever over the neutral State in 
matters which have nothing to do with the guaranty. 

The. conation of the neutralisation is that the 
ueutralised State abstains from any hostile action, 
and further from any international engagement which 
Oould indirectly ^ drag it into hostilities against any 
Other State. 

§ 97. Since a neutralised State is under the 
obligation not to make war against any. other State, 
except when attacked, and not to conclude treaties 
of alliance, guaranty, and the like, it is frequently 
maintained that neutralised States are pait-Sovereign 
only and not International Persons of the same 
position within the Family of Nations as other States. 
This opinion has, however, no basis if the real facts 
and conditions of the neutralisation are taken into 
consideration. If sovereignty is nothing else than 
supreme aiithority, a neutralised State is as fully 
sovereign as any not ueutralised State. It is entirely 
independent outside as well as inside its borders, 
since independence does not at all mean boundless 
liberty of action.- Nobody maintains that thf* 
guaranteed protection of tlie independence and 
integrity of the neutralised State places this State 
under the protectorate or any other kind of authority 
of the guarantors. And the condition of the neutrali- 
sation to aljstain from war, treaties of alliance, and 
the like, contains restrictions which do in no way 

’ It was, therefore, impossible London of May n, il:i67 : “sous 
for Belgium, which was a party to la sanction de la garantic collccti^ e 
the treaty that neutralised Luxeiii- dcs puissanceB signataires, a 
burg in 1867, to take part in the Texception dc la Belgique, (jui cst 
i guarantee of this neutralisation, elle-niome mi etat nentre.” 

8ee Article 2 of the Treaty of ” ISee below, § 126. 
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destroy the full sovereignty of the neutralised State. 
Such condition has the consequence only that the 
neutralised State exposes itself to an intervention by 
light, and loses the guaranteed protection in case it 
commits hostilities against another State, enters into 
a treaty of alliance, and the like. Just as a not- 
neutralised State which has concluded treaties of 
arbitration with other States to settle all conflicts 
between one another by arbitration has not lost part 
of its sovereignty because it has thereby to abstain 
from arms,, so a neutralised State has not lost a 
part of its sovereignty through entering into tlie 
obligation to abstain from hostilities and treaties of 
alliance. This becomes quite ajiparent when it is 
taken into consideration that a neutralised State not 
only can conclude treaties of all kinds, except 
treaties of ajliauce, guarantee, and the like, but can 
also have an army and navy ^ and can build for- 
tresses, as long as this is done with the purpose of 
preparing defence only. I;^nutraliaatiQn....doea^ n 
even .ex:§rcise an influence upon the rauk of a State. 
Belgium, Switzerland, and Luxembujg are States 
with royal honours and do not rank behind Great 
Britain or any either of the guarantors of their 
neutralisation. Nor is it denied that iieutrailsed 
States, in spite of their weakness and comparative 
unimportance, can nevertheless play an important 
part within the Family of Nations. Although she . 
has no voice where history is made by the swoi'd, ’ 
Switzerland has exercised great influence witli o^gard - 
to several points of progress in International iiaw\ 
Thus tlTfe Geneva Convention owes its existem;e to 

’ The case of Luxemburg, which with the exception of a iioliee, is an 
became neutralised under the con- anoiiial\'. 
dition not to keep an armed force 
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W'^Switzer- 

laiid. 


the initiative of Switzerland. The fact that a per- 
manently neutralised State is in many quastions a 
disinterested party makes suclv State lit to take the 
initiative where action by a Great Power would 
create suspicion and reservedness on the part of other 
Powers. 

But neutralised States are and must always be an 
exception. The Family and the Law of Nations 
could not be what they are if ever the number of 
neutralised States should l)e much increased. It is 
neither in the interest of the Law of Nafions, nor in 
that of liumanity, that aU the small States should 
become neutralised, as thereby tlae political induence 
of the few Great l*owers would become still greater 
-than it already is. Tlie four neutralised States — 
namely, Switzerland, Belgium, Luxemburg, and the 
Congo State — a re a product of the nineteenth century 
only, and it remains to l)e seen whether neutralisation 
can Siam! the test of history.’ 

§ 98. The Swiss (<)nfede ration,- wdiich was recog- 
nised by the Westphalian Peace of 1648, has pursued 
a traditional })olicy of neutrality since that time. 
During the French lievolntion and the Napoleonic 
wars, however, she did not succeed in keeping up her 
neutrality. French intervention brought about in 
1803 a new (Vmstitution, according to which the 
single cantons ceased to be independent States and 
Switzerland turned {roni a ( A )n federal ion of States 


^ The fate of the Republic of 
Cracow, which was created an 
independent State under the joint 
protection of Austria, Prussia, and 
Kusaia by the Vienna Congress 
in 1815, and permanently neu- 
tralised, but which was annexed 
by Austria in 1846 (see Nys, I. 
p'p, 383 385), cannot be quoted 


as an exaniple that neutralised 
States have no durability. This 
annexation was only the last act 
in the drama of the absorption of 
Poland by her neighbours. 

" See Schweizer, Geschichto 
der Bchw'eizcrischeii Neutralitiit 
(1895). 
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into tlie simple State of the Helvetic Republic, which 
was, moreover, through a treaty of alliance linked to 
France. It was not till 1813 that Switzerland be- 
came again a Confederation of States, and not till 
1815 that she succeeded in becoming permanently 
neutralised. On March 20, 1815, at the Congress at 
Vienna, Great Britain, Austria, France, Portugal, 

Prussia, Spain, and Eussia signed the declaration in 
which the permanent neutrality of Switzerland was 
recognised and collectively guaranteed, and on 
May 27, 1815, Switzerland acceded to this declara- 
tion. Article 84 of the Act of the Vienna Congress 
confirmed this declaration, and an Act, dated Novem- 
ber 20, 1815, of the Powers assembled at Paris after 
the final defeat of Napoleon recognised it again. ^ 

Since that time Switzerland has always succeeded in 1 
keeping up her neutrality. She has built fortresses ' 
and organised a strong army for that purpose, and in 
January 1871, during the Franco- German War, she 
disarmed a French army of more than 80,000 men 
^v’ho had taken refuge on her territory, and guarded 
them till after the war. 

■§ 99. Belgium ” became neutralised from the mo- Belgium, 
ment she was recognised as an independent State 
hi 1831. The Treaty of Loudon, signed on Novem- 
l»er 15, 1831, by Great Britain, Austria, Belgium, 

France, Prussia, and Eussia, stipulates in its article 7 
at the same time the independence and the permanent 
neutrality of Belgium, and in its article 25 the 
guaranty of the signatory five Great Powers.^ And 

I of the Treaty. 

el . Iiond^ April 19, 18^^ to which the same 

See Martens, 11 . pp. ’ See Martens, N.K., XI. pp. 394 

^ 57 ? 173, 4^9, 740. and 404. 

' See I)e8caiiip8, La Neutralite See Martens, N.B. XVI. p. 790. 

de la Belgique, 1902. 

VOL. T. 


L 
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[Powers are parties, and which is the final treaty con- 
I ceming the separation of Belgium from the Nether- 
lands. 

Belgium has, just like Switzerland, also succeeded 
in keeping up her neutrality. She, too, has built 
fortresses and possesses a strong army. 

§ 100. The Grand Duchy of Luxemburg^ was 
since 1815 in personal union with the Netherlands, 
but at the same time a member of the Germanic Con- 
federation, and Prussia had since 1856 the right to 
keep troops in the fortress of Luxemburg. In 1866 
the Gennanic Confederation came to an end, and 
Napoleon III. made efforts to acquire Luxemburg by 
purchase from the King of Holland, who was at the 
same time Grand Duke of Luxemburg. As Prussia 
objected to this, it seemed advisable to the Powers 
to neutralise Luxemburg. A Conferenc e, met in 
London, at which Great Britain, Austria, Belgium, 
Prance, Holland and Luxemburg,. Italy, Prussia, and 
Eussia were represented,, and on May 1 1, 18.67, ^ 
ULCaty "W'as signed for the purpose of the neutralisa 
tion, which is stipulated and collectively guaranteed 
by all the,sigimt 9 ry X^owers, a® u neutralised 

State herself excepted, by article 2.- 

The neutralisation took place, however, under the 
abnormal condition that Luxemburg is not allowed 
to keep any armed force, with the exception of a 
/ police for the maintenance of safety and order, nor to 
possess any fortresses. Under these circumstances 
1 Luxemburg herself can do nothing for the defence of 
* her neutrality, as Belgium and Switzerland-oan. 

§ 10 1. The Congo Free State,^ which was re- 

' See Wompach, Lc Ltixeua- ™ Moynier, La fondation dc 
bourg neutre (igoo). • I’Etat indopendant du Congo 

® See Martens, N.R.G. XVIII. (1887); HaU, § 26; Westlake, !• 
p. 448. p. 30. 
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cognise 4 as an independent State by the Berlin 
Congo Conference ’ of 1884-1885, is a permanently 
.neutralised State since 4 885, but its neutralisation 
(is imperfect in so far as it is apt guaranteed by 
the Powers. This fact is explained by the circum- 
vStances under which this State attained its neutrali- 
sation. Article 10 of the General Act of the Congo 
Conference of Berlin stipulates that the signatory 
Powers shall respect the neutrality of any territory 
within the Congo district, provided the Power then 
or hereafter in possession of the territoiy proclaims 
its neutrality. Accordingly, when the Congo Free 
State was recognised by the Congress of Berlin, the 
;King of the Belgians, as the sovereign of the Congo 
'State, declared- it permanently neutral, and this 
declaration was notified to and recognised by the 
Powers. Since the Congo Conference did not 
guarantee the neutrality of the territories within the 
Congo district, the neutralisation of the Congo Free 
State is not guaranteed either. 


IX 

Non-Chejstian States 

Westlake, I. p. 40 — Phillimore, I. §§ 27-33 — ^Bluntschli, §§ J- i6 — 

Hoffter, § 7 — Gareis, § 10 — Rivier, I. pp. 13-18 — Bonfils, No* 40 — 

Martens, § 41 — Nys, I. pp. 122 125 — Westlake, Chapters, pp. 114 - 
H3- 

§ 102. It will be remembered from the previous Nocssen- 
discussion of the dominion ^ of the Law of Natiotis ference 
tliat thi8'*<lominion extends beyond the Cliristian and chSan 
includes now the Mahometan State of Turkey and and other 

States. 

’ See Protocol 9 of that Confer- ^ See Martens, N.R.G,, 2nd ser. 
ence in Martens, N.R.G., 2nd ser. XVI. p. 5S5. 

P‘ 353 * ^ See above, § 28. 
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the Buddhistic State of Japan. As all full-Spvereign 
flnternational Persons are equal to one another, no 
lessential difFerence exists within the Family of Nations 
fbetween Christian and non-Christian States. That 
foreigners residing in Turkey are still under the 
exclusive jurisdiction of their consuls, is an anomaly 
based on a restriction on territorial supremacy arising 
partly from custom and partly from treaties. If 
Turkey could ever succeed, as Japan did, in intro- 
ducing such reforms as would create confidence in 
the impartiality of her Courts of Justice, this restric- 
tion wmdd certainly be abolished. 

§ 103. Doubtful is the position of all non-Christian 
States ex(;ept Turkey and Japan, such as China, 
Korea, Siam, Persia, and further Abyssinia, although 
the latter is a Cliristian State. Their civilisation is 
essentially so different from that of the Christian 
States that international intercourse with them of 
the same kind as between Christian States has been 
hitherto impossible. And neither their governments 
nor their population are at present able to fully 
understand the Law of Nations and to take up an 
attitude which is in conformity with all the rules of 
this law. There should be no doubt that these 
States are not International Person.s of the same kind 
and the same position within the Family of Nations 
as Christian States. But it is equally wrong to 
maintain that they are absolutely outside the Family 
of Nations, and are for no part International Persons. 
Sin(;e they send and receive diplomatic envoys and 
conclude international treaties, the opinion i« justified 
that such States are International Persons only in 
some respects — namely, those in which they have 
expressly or tacitly been received into the Family 
of Nations. When Christian States begin such inter- 
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course with these non-Christiaii States as to send 
diplomatic envoys to them and receive their diplo- 
matic envoys, and when they enter into treaty 
obligations with them, they indirectly declare that 
they are ready to recognise them for these parts as 
International Persons and subjects of the Law of 
Nations. But for other parts such non-Christian 
States remain as yet outside the circle of the Family 
of Nations, especially with regard to war, and they 
are for those parts treated by the Christian Powers 
according to discretion. This condition of things 
will, however, not last very long. It may be 
expected that with the progress of civilisation the.se 
States will become sooner or later International 
Persons in the full sense of the term. 


X 

Tiie Holy Sei:: 

Hall, § 28— Westlake, I. pp. 37 39 — Lawrence, § 143 — Phillimore, .1. 

§§ 27^440 — Twiss, I. §§ 206-207 — Taylor, §§ 277, 278, 282 — 
Wharton, I. §70, p. 546 — IJluntschll, § 172 — Iletfter, §§ 40 41 - 
Oett'cken in Holtzendorff, II. pp. 151-222 — Gareis, § 13 — Liszt, § 5 
-Ullmann, § 19 — Bonlils, Nos. 370-396 — Dospagnet, Nos. 147-164 
— Kivier, I. § S— Fiore, I. Nos. 520, 521 — Martens, I. § 84 — Fiore, 

“ Della condizione giuridica internazionale della chiesa e del I^apa 
(1887) — Bombard, Le Pape et le droit des gens ” (1888) — Imbart- 
Latour, “La papaute en droit international” (1893), 

§ 104. When the Law of Nations began to grow up The 
among the States of C^iristendom, the Pope was the 
luonarcli of one of those States — namelj^, the so-called states. 
Papal States. This State owed its existence to Pepin - 
le-Bref and his sou Charlemagne, who established it in 
gratitude to the Popes Stephen III. and Adrian I., who 
' rowned them as Kings of the Franks. It I'emained 
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ill the hands of the Popes till 1798, when it became a 
republic for about three years. In 1801 th6 former 
order of things was re-established, but in 1809 it 
became a part of the Napoleonic Empire. In 1814 
it was re-established and remained in existence till 
1870, when it was annexed to the Kingdom of Italy. 
Throughout the existence of the Papal States, the 
I Popes were raonarchs and, as such, equals to all other 
rmonarchs. Their position was, however, even then 
anomalous, as their influence and the privileges 
granted to them by the different States were due, not 
alone to their being monarchs of a State, but to their 
being the head of the Eoman Catholic Church. But 
this anomaly did not create any real difficulty, since 
the privileges granted to the Popes existed within the 
province of precedence only. 

The § 105. Wliebi in 1870, Italy annexed the Papal 

LawTi States jjod made B her capital, she had to urider- 
Guaranty. take the task of creating a position for the Holy See 
and the Pope which was consonant with the import- 
ance of the latter to the Boman Catholic Church. It 
seemed impossible that the Pope should become an 
Italian subject and that the Holy See should be an 
institution under the territorial supremacy of Italy. 
For many reasons no alteration was desirable in the 
administration by the Holy See of the affairs of the 
Roman Catholic Church or in the position of the Pope 
as the inviolable head of that Church. For that 
purpose the Italian Parliament passed an Act re- 
garding, the guaranties granted to the Pope and the 
Holy See, which is commonly called the . “ ,ol 
Guaranty.” According to this the position of the 
Pope and the Holy See is in Italy as follows : — 

■ . The person of the Pope is sacred and inviolable 
(article i). An offence against his person is to be 
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punished hi the same way as an offence against the * 
K ing of Italy (article 2). He enjoys all the honours 
of a sovereign, retains the privileges of precedence * 
conceded to him by Homan Catholic monarchs, has the 
right to keep an armed body-guard of the same . 
strength as before the annexation for the safety of 
his person and of his palaces (article 3), and receives 
an allowance of 3,225,000 francs (article 4). The 
Vatican, the seat of the Holy See, and the palaces , 
where a conclave for the election of a new Pope or 
where an Oecumenical Council meets, are inviolable, 
and no Italian official is allowed to enter them without 
(xinsent of the Holy See (articles 5 -8). The Pope is 
absolutely free in performing all the functions con- 
nected with his mission as head of the Homan Catholic 
Church, and so are his officials (articles 9 and 10). 
The I’ope has the right to send and to receive envoys, 
wlio enjoy all the privileges of the diplomatic envoys 
sent and received by Italy (article 11). The freedom 
of communication l)etweeii the Pope and the entire 
lioinan Catholic world is recognised, and the Pope 
has therefore the right to a post and telegraph office 
of his own in the Vatican or any other place of 
rt'sidence and to appoint his own post-office clerks 
i^article 12). And, lastly, the colleges and other 
institutions of the Pope for the education of priests 
in Home and the environments remain under his ex- 
clusive supervision, without any interference on the 
part of the Italian authorities. 

iio Pope has as yet recognised tliis Italian Jjaw of 
O uaraiity, nor had foreign States an opportunity; 
of gi\nSg their express consent to the position of the 
Pope in Italy created by that law. But practically 
foreign States as well as the I’opes themselves, although 
the latter have nevei‘ ceased to pr<)test against the 
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I jondition of things created by the annexation of the 
Papal States, have made use of the provisions ^ of that 
aw. Several fdrei^ {States send side by side with 
heir diplomatic envoys accredited to Italy special 
:nvoys to the Pope, and the latter sends envoys to 
Several foreign States. 

§ I06. Th^ T^.w nf f^iiaraTity is 

Italiffl and the members of the 

Family of Nations have hitherto not made any 
special arrangements with regard to the International 
position of the Holy See and the Pope. And, further, 
there can be no doubt that since the extinction of 


the Papal States the Pope is no longer a monarch 
vrhose sovereignty is derived from his position as the 
head of a State. For these reasons many writers " 
maintain that the Holy See and the Pope have no 
longer any international position whatever according 
to the Law of Nations, since States only and ex- 
clusively are International Persons. But if the facts 
of international life and the actual condition of tilings 
in every-day practice are taken into consideration, 
1 to . stand upon. Although 

jtbe , Holy See is not a State, the envoys sent by her 
to foreign States are treated by the latter on the 
same footing with dijdomatic envoys as regards 
exterritoriality, inviolability, aiid ceremonial privi- 
leges, and those foreign States which send envoys to 
the Holy See claim for them from Italy all the 
privileges and the })osition of di})loraatic envoys. 
Further, although the Pope is no longer the head of a 
State, the privileges due to the liead t)f a monarchical 
State are stiU granted to him by foreign States. Of 


^ But the Popes have hitherto - Westlake, I. p. 38, now joins 
never accepted the allowance pro- the ranks of these writers, 
vided by the Law of Guaranty. 
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course, through this treatment the Holy See does not 
acquire'the character of an International Person, nor 
does the Pope thereby acquire the character of a 
head of a monarchical State. But for some points 
|j^e J31ply^ ^ge. ,M ats^tiasUy, she were 

;jn^, In;ternatiop^ and the Pope is treated 

■actuaUy in , _ every point a& though he were the 
head of . a monar^c^^ It must therefore be 

maintained tha t by . custom, by . tacit consent of the 
Irnember^ of the Family pf J^atipnSi. dfo Holv See lias 
la mtasMufitSFuandnal^' TO 'iTiis position allows 

her to claim against all the States treatment on soiru 
points as though she were an International Person 
and further to claim treatment of the Pope in everj 
point as though he were the head of a monarchical 
State. But it must be empliasised that, although the 
envoys sent and received by the Holy See must be 
treated as diplomatic envoys, they are not such in fact, 
for they are not agents for international affairs of 
States, but exclusively agents for the affairs of the 
lioinau Catholic Church. And it must further be em- 
pliasised that the Holy See cannot coindude inter- 
national treaties or claim a vote at international 
congresses and conferences. The so-called Concor- 
dats — that is, treaties between the Holy See and States 
with regard to matters of the Homan Catholic Church 
— are not international treaties, although analogous 
treatment is usually given to them. Even formerly, 
when the I’ope was the head of a State, such Concor- 
dats were not <;oncluded with the I’apal States, but 
with the Holy See and the Pope as representatives of 
the RniTtan Catholic Church. 

§ 107. Since the Holy See has no power whatever 
to protect herself and the person of the Pope against 
violations, the question as to the protection of the 


Violation 
of the 
Holy Sec 
and the 
Pope. 
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Holy See and the person of the Pope arises. I 
believe that, since the present international position 
of the Holy See rests on the tacit consent of the 
members of the Family of Nations, many a Eoman 
Catholic Power would raise its voice in case Italy or 
any other State should violate the Holy See or the 
person of the Pope, and an intervention for the 
purpose of protecting either of them would have the 
character of an intervention by right. Italy herself 
would certainly make such a violation by a foreign 
Power her own affair, although she has no more than 
any other Power the legal duty to do so, and although 
she is not responsible to other Powers for violations 
of the Personality of the latter by the Holy See and 
the Pope. 


XI 

International Persons op the Present Day 


European 

States 


§ io8. All the seventy- two European States are, of 
course, members of the Family of Nations. They 
are the following : 

Great Powers are : 

Austria-Hungary. 

France. 

Germany. 

Smaller States are : 

Denmark. 

Greece. 

Holland. 

Montenegro. 

Portugal. 


Great Britain. 

Italy. 

llussia. 


Roumania. 

Servia. 

f' 

Spain. 

S weden-N orway . 
Turkey. 
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Very small, but nevertheless full-Sovereign, States 
are : 

llijlieamco and Lichtenstein. 

Neutralised States are : 

Switzerland, Belgium, and Luxemburg. 


Half-Sovereign States are : 

4jttdorra (under the protectorate of France 
and Spain). 

San Marino (under the protectorate of Italy). 

Bulgaria tjjg suzerainty of Turkey). 

Loreto 


Part-Sovereign States are : 

(u) Member-States of Germany : 

Kingdoms : Prussia, Bavaria, Saxony, Wtir- 
temberg. 

Grand-Duchies : Baden, Hesse, Mecklenburg- 
Schwerin, Mecklenburg-Strelitz, Oldenburg. 

Dukedoms ; Anhalt, Brunswick, Saxe-Alten- 
burg, Saxe-Coburg-Gotha, Saxe-Meiningen, 
Saxe-Weimar. 

Principalities : Reuss Elder Line, Eeuss 

Younger Line, Lippe, Sc:liaumburg-Lippe, 
Schwarzburg- Rudolstadt, Schwarzburg- 
Sondershausen, Waldeck. 

Free Towns are : Bremen, Llibeck, Hamburg. 

(b) Member-States of Switzerland : 

Zurich, Berne, Lucerne, Uri, Scliwyz, TJnter- 
walden (ob und nid dem Wald), Glams, 
Zug, Fribourg, Soleure, Basle (Stadt und 

’ Landschaft), Schafl‘liausen,Appenzell (beider 
Rhoden), St. Gall, Grisons, Aargau, Thur- 
gau, Tessin, Vaud, Valais, Neuchatel, 
Geneva. 
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American § 109. In America there are twenty-one States 
which are members of the Family of Nations, but it 
must be emphasised that the member-Statea of the five 
Federal States , on the American continept, although 
they are part-Sovereign, have no footing within the 
Family ojf . Nations, because the American Federal 
States, in contradistinction to Switzerland and Ger- 
many, absorb all possible international relations of 
their rneipb^IzStates. But there is a union of Con- 
federated States — namely, the Major Eepublic of 
Central America, consisting of Honduras^ Nicaragua, 
and San Salvador, which are all full-Sovereign States. 


African 

States. 


In North America there are : 

The United States of America. 
The United States of Mexico. 

In Central America there are : 


Honduras. 
Nicaragua. 
San Salvador 


I (The Major Republic of 
1 Central America.) 


Guatemala. 


Costa Rica. 


I’auama (since 1903). Hayti. 
San Domingo. Cuba. 


In South Ameriita there are ; 


Colombia. 

Ecuador. 

Peru. 

The United States of 
Venezuela. 

The United States of 
Brazil. 


Uruguay. 

Bolivia. 


Paraguay. 

The United States 
of Argentina. 


§110. Ill Africa the Neg.ro Repubhe of Liberia 
and the Congo Free State are the only real and full 
luembers of the Family of Nations. Egypt and 
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Tunis are half-Soverelgii, the one under Turkish 
suzerainty, the other under French protectorate. 
Morocco and Abyssinia are both full-Sovereign 
States, but for some parts only within the Family of 
Nations. The Soudan has an excej)tional position ; 
being under the condpj^inhmi, of Great Britain and 
Eg3’pl'5 A footing of its own within the Family of 
Nations the Soudan certainly has not. 

§ III. In Asia only Japan is a fuU and real 
ineinbeT Qf the Family of Nations, Persia, China, 
Korea, SianI, and Tibet are for some parts only within 
that family. 



CHAPrEE II 


The 

so-called 

Funda- 

mental 

nights. 


POSITION OF THE STATES WITHIN THE FAMILY 
OF NATIONS 


International Personality ' 

Vattel, I. §§ 13-25— Hall, § 7 — Westlake, I. pp. 393-296 — Lawrence, 
§ 69 — Phillimore, I. §§ 144-147 — Twiss, I. § 106 — Wharton, § 60 — 
Bluntsehli, §§ 64-81 — Hartmann, § 15 — Hcffter, § 26 — Holtzendorff 
in Holtzendorff, II. pp. 47-51— Gareis, §§ 24-25 — Liszt, § 7 — 
Ullmann, § 29 — Bonfils, Nos. 235-241 — Despagnet, Nos. 165-166 — 
Pradier-Foderu, I. Nos. 165-195 — Bivier, I. § 19 — Fiore, I. Nos. 
367-37 1 — Martens, I. § 72 — Fontenay, " Des droits ct des devoirs dcs 
Etatsentre eux ” (1888) — Pillet inR.G.V.'(i898), pp, 66 and 236, VI. 
(1899), p. 503. 

§ 1 12. Until the last two decades of the nineteenth 
century all jurists agreed that the membership 
of the Family of Nations includes so-called funda- 
mental rights for States. Such rights are chiefly 
jenumerated as the right of existence, of self-preser- 
*vation, of equality, of independence, of territorial 
supremacy, of holding and acquiring territory, of 
Intercourse, and of good name and reputation. It 
was and is maintained that these fundamental rights 
are a matter of course and self-evident, since the 
Family of Nations consists of Sovereign States. But 
|UO unanimity exists with regard to the number, the 
Inames, and the contents of these alleged funda- 
mental rights. A great confusion exists in this 
matter, and hardly two text-book writers agree in 
details with regard to it. This condition of things 
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has led to a searchinsr criticism of the whole matter, 
and several writers* have in coiisequence thereof 
asked that the^fundamental rights of States should | 
totally disappear from the treatises on the Law of| 
Nations. .1 certainly agree with this. Yet it must be^ 
taken into consideration that under the wrong head- 
ing of fundamental rights a good many correct state- 
ments have been made for hundreds of yeais, and 
that numerous real rights and duties are customarily 
reQOgnised wliich are derived from the very member- 
ship of the ‘F amily of Nations. They are rights and 
duties which do not rise from international treaties 
between a multitude of States, but wliich the States 
customarily hold as International Persons, and which 
they grant and receive reciprocally as members of 
the Family of Nations. Tliey are rights and duties 
connected with the position of the States within the 
Family of Nations, and it is therefore only adequate 
to their importance to discuss them in a special 
chapter under that heading. 

§ 1 1 3. In ternat ional r*ersouality is the term which inter- 
characterises utly the position of the States within 
the Family of Nations, since a State acquires Inter- 
national Personality through its lecognition as a Qualities, 
member. Wliat it really means can be ascertained 
by going back to the basis ” of tlie Law of Nations. 

Such basis is the comm on consent of the States that a 
body of legal rules shall regulate their intercourse with 
oiie another. Now'^ a legally regulated intercourse 

^ See Stoerk in Holtzendorff s existence of fundamental rights of 
Encylopiidie der Kcchtswisscn- States is emphatic ally defended by 
ed, (1890), p, J291; other writers. See Liszt, § 7, and 
Jellinek, System der subjcctiven Gareis, §§ 24 and 25. Wesllj^Xq, L 
btfeiitlichen Kechte ( 1 892), p. 302 ; p. 293, now joins the ranks of those 
Heilborn, System, p. 279 ; and writers who deny the existence of 
others. The arguments of these fundamental rights, 
writers have met, however, con- ^ See above, § 12. 
siderable resistance, and the 
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between Sovereign States is only possible under the 
condition that a certain liberty of action is granted 
to every State, and that, on the other hand, every 
State consents to a certain restriction of action in the 
interest of the liberty of action granted to every 
other State. A State that enters into the Family of 
Nations retains the natural liberty of action due 
to it in consequence of its sovereignty, but at the 
same time takes over the obligation to exercise self- 
restraint and to restrict its liberty of action in the 
interest of that of other States. In entering into the 
Family of Nations a State comes as an equal to 
; equals ; * it demands a certain consideration to be 
paid to its dignity, the retention of its independence, 
of its territorial and its personal supremacy. Recog- 
nition of a State as a member of the Family of 
Nations contains recognition of such State’s eqxiality, ' 
dignity, independence, and 'territorial and personal 
supremacy. But the recognised State recognises in 
turn the same qualities in other members of that 
family, and thereby it undertakes responsibility for 
violations committed by it. All these qualities con 
stitute as a. botly the International Personality of a 
State, and International Personality may therefore 
be,, said to be the fact, given by the very membership 
of the Family of Nations, that equality, dignity, 
inslependence, territorial and personal supremacy, 
and. the, xesponsibility of every State , are recognised: 
by every other State,. The States are International 
Persons because they recognise these qualities in one 
another and I'ecognise their responsibility for, viola- 
tions of these qualities. 

other § 1 1 4 - ll'if positiou of the States within the 

isfesof*^^ Family of Nations is not exclusively characterised 

’ See above, § 14. 
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by these qualities. The States make a community 
because Ihere is constant intercourse between them, 
lutercourse is therefore a condition without which 
thcTJf^amiljnQf Nations would not and could not exist. 
Again, there are exceptions to the protection of thq 
qualities which constitute the International Person- 
ality of the States, and these exceptions are likewisd- 
(haracteristic of the position of the States within tha 
Family of Nations. Thus, in time of war belligerents 
liave a right to violate one another’s Personality in 
many ways ; •even annihilation of the vanquished State, 
through subjugation after conquest, is allowed. Thus, 
further, in time of peace as well as in time of war, 
such violations of the Personality of other States are 
excused as are committed in self-preservation or 
thi'ough justified intervention. And, finally, juijjgdic- 
tion is also important for the position of the States 
within the Family of Nations. Intercourse, self-| 
presiryation, .mtery^ and juris^cfion inustf 
therefore, likewise be discussed in this chapter. * 

II 

^ Equalitt, Rank, and Titles 

Vattel, II. §§ 35 48— Westlake, I, pp. 308-312 — Lawrence, §§ 134-140 
— Phillimore, I. § 147, II. §§ 27*43 — Twiss, I. § 12 — Halleck, I. 
pp. 116 140— Taylor, § 160 -—Wheaton, §§ 152 159 — Blnntschli, 
81 94 — Hartmann, § 14 — Heffter, §§ 27-28 — Holtzendorff in 
Holtzendorff, II. pp. 11-14 — Ullmann, §§ 27,28 — Bonfils, Nos. 272- 
278 — Despagneb, Nos. 167 'I7T — Pradier-Fod6re, II. Nos. 484 594— 
liivier, I. § 9 — Calvo, I. §§ 210 259 — Fiore, I. Nos. 428-451 — 
Martens, I. §§ 70, 71 — Westlake, Chapters, pp. 86*109. 

§ 1 15. The .equality .before International Law of 
aU. membe^^^^^^ qf the Family of Nations is an 
invariable qnahty derived from their International 
PersonaUty.* Whatever inequality may exist between 

^ See above, §§14 and 113. 
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I States as regards their size, population, power, degree 
I of civilisation, wealth, and other qualities, they are 
; nevertheless equals as International Persons. The 
consequence of this legal equality is that, whenever a 
question arises which has to be settled by the consent 
of the members of the Family of Nations, every State 
has a right to a vote, but to one vote only. And 
legally the vote of the weakest and smallest State has 
quite as much weight as the vote of the largest and 
most powerful. Therefore any alteration of an ex- 
isting rule or creation of a new rule of International 
Law by a law-making treaty has legal validity for the 
signatory Powers and those only who later on accede 
expressly or submit to it tacitly through custom. 

To Jthe . rule . of - equality there are three , excep tions. 
First, such half-ciyilised .and States as can 

for some parts ^ only be considered International 
Persons, are . not equals . ^of the full ineinbers 
of the Family of Nations. Secondly, Skates under 
suzerainty and under protectorate which are half- 
Sovereigii and iinder the guardianship “ of other 
States with regard to the managenrent of external 
affairs, are not equals of States which enjoy full 
SO,yereignty. And, thirdly, member-States of a 
Federal State which, because they have transferred 
parts of their internal and external sovereignty to 
their Federal State, are part-Sovereign, are likewise 
not equals of fuU-Sovereign States. But a general 
rule concerning the amount of inequality between the 
equal and the unequal States caiinot be laid down, 
as everything depends upon the special case. 

6 n6. Legal equality must not be conf5unded 
with political equality. The enormous differences 
between States as regards their strength are the 

^ See above, § 103. * See above, §§91 and 93. 
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result of a natural inequality which, apart from rank 
and tifles, finds its expression in the province of 
policy. Politically, States are in no manner equals, 
as there is a difference between the Great Powers and 
others. Eight States must at present be considered 
as Great Powers — namely, Great Britain, Austria- 
Hungary, France, Germany, Italy, and Eussia in 
Europe, the United States in America, and Japan in 
Asia. All arrangements made by the body of the 
Great Powers naturally gain the consent of the minor 
States, and* the body of the six Great Powers in 
Europe is therefore called the European Concert. 
The Great Powers are the leaders of the Family of 
Nations, and every progress of the Law of Nations 
during the past is the result of their hegemony, 
although the initiative towards the progress was 
frequently taken by a minor Power. 

But, however important the position and the in- 
fluence of the Great Powers may be, they are by no 
means derived from a legal basis or inde.^ It is 
nothing else than powerful example which makes the 
smaller States agree to arrangements of the Great 
Powers. Nor has a State the character of a Great 
Power by law. It is nothing else tlian its actual 
size and strength which makes a State a Great Power. 
Changes, therefore, often take place. Whereas at 
the time of the Vienna Congress in 1815 eight States 
— namely, Great Britain, Austria, France, Portugal, 
Prussia, Spain, Sweden, and Eussia — were still con- 
sidered Great Powers, their number decreased soon 
to five, when Portugal, Spain, and Sweden lost that 
character. But the so-called Pentarchy of the re- 
maining Great Powers turned into a Hexarchy after 

^ This is, however, maintained I. p. 170; Lawrence, p. 241 ; and 
by a few writers. See Lorimer, Westlake, I. pp. 308, 309. 
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the unification of Italy, because the latter became at 
once a Great Power. The United States rose as a 
Great Power out of the civil war in 1865, and Japan 
did the same out of the war with China in :895. 
Any day a change may take place and one of the 
present Great Powers may lose its position, or one 
of the weaker States may become a Great Power. 
It is a question of political influence, and not of law, 
whether a State is or is not a Great Power. What- 
ever large-sized State establishes an army and navy 
of such strength that its political influence must be 
reckoned with by the other Great Powers, becomes 
a Great Power itself.^ 

§ 1 17. Although the States are equals as Inter- 
national Persons, they are nevertheless not equals as 
regards rank. The differences as regards rank are 
recognised by International Law, but the legal 
equality of States within tlie Family of NatioTis is 
thereby as little affected as the legal equality of the 
citizens is within a modern State where differences 
in rank and titles of the citizens are recognised by 
^Municipal Law. The vote of a State of lower rank 
lhas legally as much weight as that of a State oJ' 
fhigher rank. And the difference in rank nowaday.s 
!no longer plays such an important part as in the past, 
■when questions of etiquette gave occasion for much 
dispute. It was in the sixteenth and seventeenth 
century that the rank of the different States was 
zealously discussed under the heading of droit d,e 
preseance or questions de preseance. The Congress 

^ In contradistinction to the being a “ Primacv ” or “ Overlord- 
generally recognised political hegc- ship.” This doctrine, which pro- 
mony of the Great Powers, Law- lessodly seeks to abolish the uni- 
rencc (§§134-136) and Taylor (§69) versally recognised rtile of the 
maintain that the position of the equality of States, has no sound 
Great Powers is legally superior basis, and confounds political with 
to that of the spialler States, legal inequality. 
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at Vienna of 1815 intended to establish an order 
of precedence within the Family of Nations, but 
dropped this scheme on account of practical difficul- 
ties. Thus the matter is entirely based on custom, 
which recognises the following three rules : 

( 1 ) ^e States are divided into two classes— namely. 
States - with. juQud States without royad honours. To 
the first class belong Empires, Kingdoms, Grand 
Duchies, and the great Eepublics such as France, 
the United States of America, Switzerland, the 
South Am^ican Republics, and others. All other 
States belong to the second class. The Holy See is 
treated as though it were a State with royal honours. 
States with royal honours have exclusively the right to 
send and receive diplomatic envoys of the first class * 

— namely, ambassadors ; and their monarchs address 
one another as “ brothers ” in their official letters. 
States with royal honours always precede other States. 

(2) Full-Sovereign States always precede thos^ 
under suzerainty or protectorate. 

(3) Among themselves States of the same rank do 
not precede one another. Empires do not precede 
kingdoms, and since the time of Cromwell and the 
first French Republic monarchies do not precede 
republics. But the Roman Catholic States always 
concede precedence to the Holy See, and the 
monarchs recognise among themselves a dilference 
with regard to ceremonials between emperors and 
kings on the one hand, and, on the other, grand 
dukes and other monarchs. 

'^^18. To avoid questions . of precedence, on sign- The 
ing a treaty. States Qf„j.he same rank observe a 

conventiojtal., usage, called the “ i^ternat.” 

According to that usage the signatures of the signa- 

’ See below, § 365. 
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tory States of a treaty alternate in a regular order 
or in one determined by lot, the representative of 
each State signing first the coj)y which belongs to his 
State. But sometimes that order is not observed, and 
;the States sign either in the alphabetical order of their 
'names in French or in no order at all [pele-mele). 

§ 1 19. At the present time, States, save in a 
few exceptional instances, have no titles, although 
formerly such titles did exist. Thus the former 
Republic of Venice as well as that of Genoa was 
addressed as “Serene Republic,” and 'up to the 
present day the Republic of San Marino ^ is addressed 
“Most Serene Republic.” Nowadays the titles of 
the heads of monarchical States are in so far of 
importance to International Law as they are con- 
nected with the rank of the respective States. Since 
States are Sovereign, they can bestow any titles tliey 
like on their heads. Thus, a(;cording to the German 
Constitution of 1871, the Kings of Prussia have the 
title “ German Emperor ; ” the Kings of England have 
since 1877 borne the title “Emperor of India;” the 
King of the Belgians assumed in 1885 the title “Sove- 
reign of tlie Independent Congo State ; ” the Prince 
of Servia assumed in 1881, and that of Roumania 
in 1882, the title “King.” But no foreign State is 
obligeil to recognise such a new title, especially 
when a higher rank would accrue to the respective 
State in consequence of such a new title of its head. 
In practice such re<‘Ognition will regularly be given 
Mdien the new title really corresponds with the size 
and the im})ortance of the respective State. 

’ See Treaty Series, I9cx:>, No. 9. Great in 1701, was not recognised 

* History, however, reports by France till 1745, by Spain till 
several cases where recognition 1759, nor by Poland till 1764* 
was withhold for a long time. And the Pope did not recognise 
Tims the title “Emperor of the kingly title of Prussia, as- 
Bussia,” assumed by Peter the sumod in 1701, till 1786. 
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and Eoumania had therefore no difficulty in obtain- 
ing recognition as kingdoms. 

With the titles of the heads of States are con- 
nected predicates. Emperors and Kings have the 
predicate “ Majesty,” Grand Dukes “ Eoyal Highness,” 
Dukes “Highness,” other monarchs “Serene High- 
ness.” The Pope is addressed as “ Holiness ” {Sancti- 
tas). Not to be confounded with these predicates, 
which are recognised by the Law of Nations, 
are predicates which originally were bestowed on 
monarchs by the Pope and which have no im- 
portance for the Law of Nations. Thus the Kings of 
France called themselves Hex Christianisdmnis or 
“ First-born Son of the Church,” tlie Kings of Spain 
have called themselves since 1496 Rex Catholicus, 
the Kings of England since 1513 Defensor Fidei, the 
Kings of Portugal sinc;e 1748 Rex Fulelissirnus, the 
Kings of Hungary since 1758 Rex Apostolicux. 


Ill 

Dignity 


Vattel, II. §§ 35-48 — Lawrence, § 140 — Phillimore, II. §§ 27-43 — 
Halleck, I. pp. 124-142 — Taylor, § 162 — Wheaton, § 160 — 
Blnntschli, §§ 82-83— Hartmann, § 15 — Heffter, §§32, 102, 103 — 
Holtzendorff in Holtzendorff, IL pp. 64-69— Ullmann, § 29 — 
Bonfils, Nos. 279-284 — Despagiiet, Nos. 184-186 — Pradier-Fodere, 
II. Nos. 451 483 — lUviei-, I, pp. 260-262 — Calvo, III. §§ 1300 1302 
— Fiore, I. Nos. 439 451 — Martens, T. § 78. 

§ 1 20. The majority of text-book writers maintain 
that there is a fundamental right of reputation and 
of good name on the part of every State. Such a 
right, however, does not exist, because no duty 
corresponding to it can be traced witliin the Law of 
Nations. Indeed, the reputation of a State depends 


Dignity a 
Quality. 
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just as much upon behaviour as that of every citizen, 
within its boundaries. A State which has a corrupt 
government and behaves unfairly and perfidiously in 
its intercourse with other States will be looked down 
upon and despised, whereas a State which has an 
uncorrupt government and behaves fairly and justly 
in its international dealings will be highly esteemed. 
No law can give a good name and reputation to a 
rogue, and the Law of Nations does not and cannot 
give a right to reputation and good name to such a 
State as has not acquired them through* its attitude. 
There are some States — nomina sunt odiosa ! — which 
indeed justly enjoy a bad reputation. 

On the other hand, a State as a member of the 
Family of Nations possesses dignity as ati Inter- 
national Person. Dignity is a quality recognised by 
other States, and it adheres to a State from the 
moment of its recognition till the moment of its 
extinction, whatever beliaviour it displays. Just as 
the dignity of every citizen within a State commands a 
certain amount of consideration on the part of fellow- 
citizens, so the dignity of a State commands a certain 
amount of consideration on the part of other States, 
since otherwise the different States (;ould not live 
peaceably in the community which is called the 
Family of Nations. 

§ 12 1. Since dignity is a recognised quality of 
States as International Persons, all members of the 
Family of Nations grant reciprocally to one another 
by custom certain rights and ceremonial privileges. 
These are chiefly the rights to demand — that ^heir 
heads shall not be libelled and slandered ; that their 
heads and likewise their diplomatic envoys shall 
be granted exterritoriality and inviolability when 
abroad, and at home and abroad in the official 
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intercourse with representatives of foreign States 
shall be’ granted certain titles ; that their men-of-war 
shall be granted exterritoriality when in foreign 
waters ; that their sjnnbols of authority, such as 
hags and coats of amis, shall not be made im- 
proper use of and not be treated with disrespect on 
the part of other States. Every State must not only 
itself comply with the duties corresponding to these 
rights of other States, but must also prevent its 
subjects from such acts as violate the dignity of 
foreign States, and must punish them for acts of that 
kind which it could not prevent. The Municipal 
Laws of all the States must therefore provide 
punishment for those who commit offences against 
the dignity of foreign States,^ and, if the Criminal; 

Law of the laud does not contain su(;h provisions, it 
is no excuse for failure by the respective States to 
punish offenders. But it must be emphasised that a| 

State must prevent and punish such acts only as| 
really violate the dignity of a foreign State. Mere ' 
criticism of policy, historical verdicts concerning the 
attitude of States and their rulers, utterances of 
moral indignation condemning immoral acts of 
foreign Governments and their monarchs need neither 
be suppressed nor punished. 

§ 122. Connected with the dignity of States are the Maritime 
maritime ceremonials between vessels and between n,o^iais. 
vessels and forts which belong to different States. In 
former times-discord and jealousy existed between the 
States regarding such ceremonials, since they were 

V^’scording to the Criminal Law foreign dignitary, with the intent 
of England, “ every one is guilty to disturb peace and friendship 
of a misdemeanour who publishes between the United Kingdom and 
any libel tending to degrade, the country to which any such 
revile, or expose to hatred and person belongs/’ See Stephen, 
contempt any foreign prince or A Digest of the Criminal Law, 
potentate, ambassador or other article 91. 
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looked upon as means of keeping up the superiority 
of one State over another. 

Open Sea is concerned, they are considered as mere 
acts of courtesy recognising the 
They are the outcome of international usages, and not 
of International Law, in honour of the national flags. 
They are carried out by dipping flags or striking 
sails or firing guns.^ But so far as the territorial 
maritime belt is concerned, riparian States can make 
laws concerning maritime ceremonials to be observed 
by foreign merchantmen.^ 


IV 

i. Indkpendknoe and Territorial and Personal 

Supremacy 


Vattel, I. PrcSlirnmaires. §§ 15-17 — Hall, § 10 — Westlake, I. pp. 308- 312 
— Lawrence, §§ 70-73 — Phillimore, I. §§ 144- 149 — Twiss, I. § 20— 
HaUook, L pp. 93'"ii3 — Taylor, § 160— Wheaton, §§72-75 — 
Bluntschli, §§ 64-69 — Hartmann, § 15 — TIeffter, §§ 29 and 31 — 
Holtzendorff in Holtzondorff, II, pp. 36-60 — Gareis, §§ 25-26 — 
IJllmann, § 29 — Bonfils, Nos. 253-271 — Despagnet, Nos. 187-189 — 
Pradier-Fodtjre, I. Nos. 287-332 — Ilivier, I. § 21 — Calvo, I. §§ 107- 
109 — Fiore, I. Nos. 372-427 — Martens, I. §§ 74, 75 — Westlake, 
Chapters, pp, 86-106. 

§ 123. Sovereignty as supreme authority, which is 
independent of any other earthly authority, may be 
said to have different aspects. As excluding depen- 
dence from any other authority, and in especial from 
the authority of another State, sovereignty is indepen- 
dence. It is e^tenial independence with regard to the 
liberty of action outside its borders in the intercourse 
with other States which a State enjoys. It is Jntehid^ 
independence with regard to the liberty of action of 

^ See Halleck, 1 . pp. 124-142, all details. See also below, § 257. 
where the matter is treated with * See below, § 187. 
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a State inside its borders. As comprising the power 
of a State to exercise supreme authority over all 
persons and things within its territory, sioyereignty. jS 
territorial supremacy. As comprising the power of a 
State to exercise supreme authority over its citizens at 
liome and abroad, sovereignty is j?erwnai supremacy. 

For these reasons a State as an International 
Person possesses independence and territorial and 
personal supremacy. These three qualities are no- 
thing else than three aspects of the very same sove- 
reignty of a "State, and there is no sharp boundary 
line between them. The distinction is apparent and 
useful, although internal independence is notliing else 
than soveieignty comprising territorial supremacy, 
but viewed from a different point of view. 

§ 124. Independence and territorial as well as per- Conse- 
sonal supremacy are n ot rig hts, but recognised and indepon-"^ 
therefore protectee^ qU^^fties of States as Inter- xerrLrki 
national Persons. Tlie protection granted to these and 
qualities by the Law of Nations finds its expression supre- 
in the right of every State to demand that other 
States abstain themselves, and prevent their organs 
and subjects, from committing any act which contains 
a violation of its independence and its territorial as 
tvell as personal supremacy. 

In consequence of its external independence, a 
State can manage its international affairs according 
to discretion, especially enter into alliances and con- 
clude other treaties, send and receive diplomatic 
envoys, acquire and cede territory, make war and 
peace. 

In consequence of its internal independence and 
territorial supremacy, a State can adopt any Consti- 
tution it likes, arrange its administration in a way 
it thinks fit, make use of legislature as it pleases 
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lorganise its forces on land and sea, build and pull 
;down fortresses, adopt any commercial policy it 
likes, and so on. According to the rule, quidquid est 
in territorio est etiam de territorio, all individuals and 
all property within the territory of a State are under 
the latter’s dominion and sway, and even foreign 
individuals and property fall at once under the terri- 
torial supremacy of a State when they cross its 
frontier. Foreigners residing in a State can there- 
fore be compelled to pay rates and taxes, and to 
serve in the police under the same conditions as 
citizens for the purpose of maintaining order and 
safety. But foreigners may be expelled, or not 
received at all. On the other hand, hospitality may 
be granted to them whatever act they have com- 
mitted abroad, provided they abstain from making 
the hospitable territory the basis for attempts kgainst 
fa foreign State. And a State can through naturalisation 
adopt foreign subjects residing on its territory without 
the consent of the home State, provided the individuals 
themselves give their consent. 

In consequence of its personal supremacy, a State 
can treat its subjects according to discretion, and it 
retains its power eveii over such subjects as emigrate 
without thereby losing their citizenship. A State 
inay therefore command its citizens abroad to come 
home and fulfil their military service, may require 
tliern to pay rates and taxes for the support of the 
home finances, may ask them to comply with certain 
conditions in c;ase they desire marriages concluded 
abroad or wills made abroad recognised by the home 
authorities, can punish them on their return for crimes 
they have committed abroad. 

§125. The duty of every State to abstain itself 
and to prevent its organs and subjects from any act 
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which contains a violation ^ of another State’s inde-^ 
pendencd or territorial and personal supremacy is 
correlative to the respective right of the other State. 
It is impossible to enumerate all such actions as 
might contain a violation of this duty. But it is of 
value to give some illustrative examples. Thus, in 
the interest of the independence of other States, a 
State is not allowed to interfere in the management 
of their international affairs nor to prevent them 
from doing or to compel them to do certain acts 
in their international intercourse. Further, in the 
interest of the territorial supremacy of other States, a 
State is not allowed to send its troops, its men-of-war, 
and its police forces into or through foreign territory, 
or to exercise an act of administration or jurisdiction 
on foreign territory, without permission.- Again, in 
the interest of the personal supremacy of other States, 
a State is not allowed to naturalise foreigners residing 
on its territory without their consent,^ nor to prevent 
them from returning home for the purpose of fulfilling 
military service or from paying rates and taxes to 
their home State, nor to incite citizens of foreign 
States to emigration. 

§ 1 26. Independence is not boundless liberty of a 
State to do what it likes without any restriction 
whatever. The mere fact that a State is a member 
of the Family of Nations restricts its liberty of actioii 
with regard to other States because it is bound not 
to intervene in the affairs of other States. And 


’ Seo bolow, § 155. 

^ ^iit neighbouring States very 
often give such permission to one 
another. Switzerland, for in* 
stance, allows German Custom 
House officers to be stationed on 
two railway stations of Basle for 
the purpose of examining the 


luggage of travellers from Basle 
to Germany. 

See, however, below (§ 299), 
where the fact is stated that some 
States naturalise a foreigner 
through the verv' fact of his taking 
domicile on their territory. 


Violations 
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it is generally admitted that a State can through 
conventions, such as a treaty of alliance or rteutrality 
and the like, enter into many obligations which 
hamper it more or less in the management of its 
international affairs. Independence is a question of 
degree, and it is therefore also a question of degree 
whether the independence of a State is destroyed or 
not by certain restrictions. Thus it is generally 
; admitted that States under suzerainty and under 
protectorate are so much restricted that they are not 
fully independent, but half-Sovereign. And the same 
is the case with the member-States of a Federal 
State which are part-Sovereign. On the other hand, 
the restrictions connected with the neutralisation of 
States does, according to the correct opinion,’ not 
destroy their independence, although they cannot 
make war except in self-defence, cannot conclude 
alliances, and are in other ways hampered in their 
liberty of action. 

From a politic^al and a legal point of view it is of 
great importance that the States imposing and those 
accepting restrictions upon independence should be 
clear in their intentions. For the question may arise 
whether these restrictions make the respective State 
a dependent one. For instance, through article 4 of 
the Convention of London of 1884 between Great 
Ih'itain and the former South African Republic stipu- 
lating that the latter should not conclude any treaty 
with any foreign State, the Orange Free State excepted, 
without approval on the part of Great Britain, the 
Republic was so much restricted that Great Britain 
considered herself justified in defending the opinion 
that the Republic was not an independent State, 


' See above, 5 97. 
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although the Kepublic itself and many writers were 
of a different opinion.^ 

§ 127. Just like independence, territorial supre- 

• 1 31 Ti n . tionanpon 

macy does not give a boundless liberty 01 action. Territorial 
Thus, b;jr customary International Law every State has macy! 
a right to demand that its merchantmen can pass , ' 
through the maritime belt of other States. Thus, 
further, navigation on so-called international riversl/i) 
in Europe must be open to merchantmen of all 
States. Thus, thirdly, foreign monarchs and envoys, 
foreign men-of-war, and foreign armed forces must be' 
granted exterr i t oriality. Thus, fourthly, throiigli^i,} 
the right of protection over citizens abroad which is 
held according to customary International Law by 
every State, a State cannot treat foreign citizens pass- 
ing or residing on its territory arbitrarily according 
to discretion as it might treat its own subjects ; it 
cannot, for instance, compel them to serve in its army 
or navy. Thus, to give another and fifth exani{)le, 5 
a State is, in spite of its territorial supremacy, not 
allowed to alter the natural conditions of its own 
territory to the disadvantage of the natural conditions 
of the territory of a neighbouring State — for instance, 
to stop or to divert the flow of a river whicli runs 
from its own into neighbouring territory. 

In contradistinction to these restrictions by the 
customary Law of Nations, a State can through 
treaties enter into obligations of many a kind with- 
out thereby losing its internal independence and 
territorial supremacy. Thus France by three con- 
secutive treaties of peace — namely, that of Utrecht of 

^ It is of interest to state the raiiity of Great Britain over the 
fact that, before the last phase of Kepublic. See Eivier, I. p. 89, 
the conflict between Great Britain and HoltzendorfT in HoltzendorlT, 
and the Kepublic, influential Con- II. p. 115. 
tinental writers stated the suze- 
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1713, that of Aix-la-Chapelle of 174 S> that of 
Paris of 1 763 — entered into the obligation' to pull 
down and not to rebuild the fortifications of Dun- 
kirk.’ Napoleon I. imposed by the Peace Treaty of 
Tilsit of 1807 upon Prussia the restriction not to 
keep more than 42,000 men under arms. Again, 
article 29 of the Treaty of Berlin of 1878 imposes 
upon Montenegro the restriction not to possess a 
navy. There is hardly a State in existence which is 
not in one point or another restricted in its 
territorial supremacy by treaties with foreign 
Powers. 

Restric- § ^ 28. Personal Supremacy does not give a bound- 

PersonS*” liberty of action either. Although the citizens 

Snpre- of a State remain under its power when abroad, 
such State is restricted in the exercise of this 
power with regard to all those matters in which 
the foreign State on whose territory these citizens 
Reside is competent in consequence of its territorial 
Supremacy. The duty to respect the territorial 
supremacy of a foreign State must prevent a State 
from doing all acts wdiich, although they are accord- 
ing to its personal supremacy within its competence, 
would violate the territorial supremacy of this foreign 
^tate. Thus, for instance, a State is prevented from 
requiring such acts from its citizens abroad as are 
forbidden to them by the Municipal Law of the land 
they reside in. 

But a State may also by treaty obligation be for 
some parts restricted in the liberty of action with 
regard to its citizens. Thus articles 5, 25, 35, and 
44 of the Treaty of Berlin of 1878 restrict* the 
personal supremacy of Bulgaria, Montenegro, Servia, 

* This restriction was abolished by article 17 of the Treaty of Paris 
of 1783. 
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and Koumania in so far as these States are thereby 
oblig^i hot to impose any religious disabilities on any 
of their subjects.* 


V 

SeLP-PREkSERVATION 

Vattol, II. §§ 49-53— Hall, §§ 8, 83 86— Westlake, I. pp. 296-304 — 
Phillimore, I. §§ 2iO' 22o— Twiss, I. §5 106-113 — Halleck, I. pp, 93 
- 1 13 — Taylor, §§ 401-409— Wheaton, §§ 61-62 — Hartmann, § 15 — 
Hefftcr, § 30 — Holtzendorff in Holtzcndorff, II. pp. 51-56 — Gareis, 

§ 25 — 7 — Ullinann, § 29 — Bonfils, Nos. 242-252 — Despagnct, 
I^oB. 172-175 — rmdier-¥oder6, 1 . ISos, 211-286 — Rivicr, I. § 20 — 
Calvo, I. §§ 208-209 — Eiore, I. l^os. 452-466 — Martens, I, § 73 — 
Westlake, Chapters, pp. 1 10-125, 

§ 1 29. From the earliest time of the existence of 
the Law of Nations self-preservation was considered \ 
sufficient justification for many acts of a State which 
violate other States. Although regularly all the States 
have reciprocally to respect one another’s Personality 
and are therefore bound not to violate one another, 
certain violations of another State committed by a 
State for the purpose of self-preservation are, as an 
exception, not prohibited by the Law of Nations. 
Thus, self-preservation is a factor of great importance 
for the position of the States within the Family of 
Nations, and most writers maintain that every State 
has a fundamental right of self-preservation." But 
nothing of the kind is actually the case, if the real 
facts of the law are taken into consideration. If every 
State really had a right of self-preservation, all the 

* See above, § 73. favour of its interests in case of a 

® This right was formerly conflict between its own and the 
frequently called droit de con- interests of another State, (See 
vmuince and was said to exist in Heffter, § 26.) 
the right of every State to act in 
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■ States would have the duty to admit, suffer, and 
; endure every violation done to one another in self- 
preservation. But such duty does not exist. On the 
; contrary, although self-preservation is in certain cases 
an excuse recognised by International Law, no State 
; is obliged patiently to submit to violations done to it 
; by such other State as acts in self-preservation, but 
' can repulse them. It is a fact that in certain cases 
violations committed in self-preservation are not pro- 
hibited by the Law of Nations. But they remain 
nevertheless violations and can therefore be repulsed. 

✓'Self-preservation is consequently an excuse, because 
violations of other States are in certain exceptional 
cases not prohibited when they are committed for 
the purpose and in the interest of self-preservation, 
although they need not patiently be suffered and 
endured by the States concerned. 

What acts § 130. It is frequently maintained that every viola- 
servatior tioii is excused as long as it was caused by the motive 
excused self-prescrvation, but it l:>ecomes more and more 
recognised that violations of other States in the inter- 
est of self-preservation are excused in cases of 
necessity only. Such acts of violence in the interest 
of self-preservation are exclusively excused as are 
necessary in self-defence, because otherwise the acting 
State would have to suffer or have to continue to 
suffer a violation against itself. If an imminent vio- 
lation or the continuation of an already commenced 
violation can be prevented and redressed otherwise 
than by a violation of another State on the part of 
the endangered State, this latter violation is not 
necessary, and therefore not excused and justiBed. 
When, to give an example, a State is informed that 
on neighbouring territory a body of armed men is 
being organised for the purpose of a raid into its 
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own territory, and when the danger can be removed 
through an appeal to the authorities of the neigh- 
bouring country, no case of necessity has arisen. 
But if such an appeal is fruitless or not possible, or 
if there is danger in delay, a case of necessity arises 
and the threatened State is justified in invading the 
neighbouring country and disarming the intending 
raiders. 

The reason of the thing makes it, of course, 
necessary for every State to judge for itself when it 
considers a case of necessity has arisen, and it is 
tlierefore impossible to lay down a hard 
regarding the question when and when not a State 
can take recourse to self-help which violates anotlier 
State. Everything depends upon the circumstances 
jyid conditions o| tlie special case, and it is therefore 
of value to give some historical examples. 

§ 1 31. After the Peace of Tilsit of 1 807 the British 
Government ' was cognisant of the provision of some 
secret articles of this treaty that France should be 
at liberty to seize the Danish fleet and to make 
use of it against Great Britain. Tliis plan, when 
carried out, would have endangered the position of 
Great Britain, which was then waging war against 
France. As Denmark was not capable of defending 
herself against an attack of the French army in 
North Germany under Bernadotte and Davoust, who 
had orders to invade Denmark, the British Govern-' 
merit requested Denmark to deliver up her fleet to 
the custody of Great Britain, and pi'omised to 
restore it after the war. And at the same time 
the means of defence against French invasion and 
a guaranty of her whole possessions were oflered^ 
to Denmark by England. The latter, however,: 

‘ I follow Hall’s (§ 86) summary of the facts. 


Case of 
tJ?A 

Danish 
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refused, to comply with the British demands, where- 
upon the British considered a case of necessity in 
iself-preservation had arisen, shelled Copenhagen, and 
seized the Danish fleet. 

Case of § 132. “ at the mouth of St. Mary’s 

Wand* River, and at that time in Spanish territory, was 

seized in 1817 by a band of buccaneers, under the 
direction of mi adventurer named McGregor, who in 
the name of the insurgent colonies of Buenos Ayres 
and Venezuela preyed indiscriminately^ on the com- 
merce of Spain and of the United States. The 
Spanish Government not being able- or willing to 
drive them ofi*, and the nuisance being one which 
required immediate action. President Monroe called 
his Cabinet together in October 1817, and directed 
that a vessel of war should proceed to the island and 
expel the marauders, destroying their works and 
vessels.” ^ 

Case of the § * 33 - ^837, during the Canadian rebellion, 

llne*^ [several hundreds of insurgents got hold of an island 
dn the river Niagara, on the territory of the United 
fStates, and with the help of American subjects 
(equipped a boat called the “ Caroline ” with the pur- 
|po8e of crossing into Canadian territory and bring- 
Sng material help to the insurgents. The Canadian 
'Government, timely informed of the imminent danger, 
[sent a British force over into the American territory, 
which obtained possession of the “ Caroline,” seized 
her arms, and then sent her adrift down the falls of 
the Niagara. The United States complained of this 
British violation of her territo rial su premacy," but 
Great Britain was in a positioiTto prove* that her act 
was necessary in self-preservation, since there was 


’ See Wharton, § 50 a. 
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not sufficient time to prevent the imminent invasion 
of her tferritory through application to the United 
States Government.^ 


VI ^ 

f Intervention 

Vattel, II. §§ 54-62— -Hall, §§ 88-95 — Westlake, I. pp. 304-308— 
Lawrence, § 74-89 — Phillimore, I. §§ 390-41 5 a — H alleok, I.pp. 94- 
109 — Taylor, ^§§ 410-430 — Walker, § 7 — Wharton, L 5 S 45'72— 
Wheaton, §§ 63-71 — Bluntschli, §§ 474-480 — Hartmann, § 17 — 
Hefiter, §§ 44-46 — Geffcken in Holtzendorflf, II. pp. 131-168 — 
Goreis, § 26 — Liszt, § 7 — Ullniarin, §§ 139 140— Bonfils, Nos. 295-323 
— Despagnet, Nos. 193-216 — Pradier‘Fod^‘r^, 1 . Nos. 354-441 — 
Rivier, L § 31 — Calvo, L §§ 110-206 — Fiore, I. Nos. 561-608 — 
Martens, I. § 76 — Bernard, “ On the Principle of non-intervention 
(i860) — Hantefeuille, Le principe de non-intervention ** (1863) — 
Stapleton, “Intervention and Non-intervention, or the Foreign 
Policy of Great Britain from 1 790 to 1 865 * ’ ( 1 866) — Geffcken, “ Has 
C Recht der Intervention” (1887) — Kebedgy, “ He Pintervention ” 
(1890) — Floecker, “ He 1 ’intervention en droit international ” (1896). 


§ 134- Intervention is by.^ 

State in the affairs of another State for the purposei 
of maintaining or altering the actual condition ol 
things. Such intervention can take place by right? 
or without a right, but it always concerns the exteniah 
independence or the territorial or personal supremacy I 
of the respective State, and the whole matter is there-* 


* bee “Wharton, I. § 50 c, and 
Hal^, § 84. Witli the case of the 
“ Caroline ’ ’ is connected the case of 
Macleod, which will he discussed 
below, § 446. Hall (§ 86), Martens 
(P § 73)? and others quote also the 
caa(?of the “ Virgiuius ” as an ex- 
ample of necessity of self-preserva- 
tion, but it seems that the Spanish 

Government did not plead self- 
preservation but piracy as justifi- 
cation of the capture of the vessel. 


That a vessel sailing under 
another State’s flag can neverthe- 
less be seized on the high seas in 
case she is sailing to a port of the 
capturing State for the purpose of 
an invasion or bringing material 
help to insurgents, there is no 
doubt. No better case of necessity 
of self-preservation could be given, 
since the danger is imminent and 
can be frustrated only by capture 
of the vessel. 


Concep- 
tion and 
character 
of Inter- 
vention. 
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tfore of great importance for the position of the States 
Iwithin the Family of Nations. That intei^ention is 
as , a rule forbidden by the Law of Nations which 
protects the International Personality of the States, 
there is no doubt. On the other hand, there is just 
as little doubt ^ that this rule has exceptions, for 
there are interventions which take place by right, 
and there are others wliich, although they do not 
take place by right, are nevertheless admitted by the 
Law of Nations and are excused in spite of the viola- 
tion of the Personality of the respective States they 
involve. 

Intervention can take place in the external as well 
as in the internal affairs of a State. It concerns in 
the first case the external independence, and in the 
second either the territorial or the personal supre- 
macy. But it must be emphasised that intervention 
proper is always dictatorial interference, not inter- 
ference pure and simple.“ Therefore intervention 
must neither be confounded with good offices, nor 
with mediation, nor with intercession, nor with co- 
operation, because none of these imply a dictatorial 
ipterference. Good offices is the name for such acts 
of friendly Powers interfering in a conflict between 
two other States as tend to call negotiations into 
existence for the peaceable settlement of the conflict, 
and mediation is the name for the direct conduct on 
the part of a friendly Power of such negotiations.^ 
Intercession is the name for the interference consist- 
ing in friendly^ advice given or friendly offers made 
with regard to the domestic affairs of another State. 

' The so-called doctrine of non- doctrine without any legal basiat 
intervention as defended by some whatever. 

Italian writers (see Fiore, I. No. ^ Many writers constantly coin' 
565), who deny that intervention mit this confusion, 
as ever justifiable, is a political ^ See below, vol. II. § 9. 
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And, lastly, co-operation is the appellation of such 
interference as consists in help and assistance lent 
by one State to another at the latter’s request for 
the purpose of suppressing an internal revolution. 
Thus, for example, Eussia sent troops in 1 849, at the 
request of Austria, into Hungary to assist Austria ii< 
suppressing the Hungarian revolt. 

§ 135, It is apparent that such interventions as 
take place by right must be distinguished from 
others. Wherever there is no right to intervention, 
lalthough it may be admissible and excused, an inter- 
vention violates either the external independence or 
ftlie territorial or the personal supremacy. But if an 
intervention takes place by right, it never contains 
such a violation, because the right of intervention is 
always based on a legal restriction upon the inde- 
pendence or territorial or personal supremacy of the 
State concerned, and because the latter is- in duty 
bound to submit to the intervention. Now a State 
may have a right of intervention against another 
State for several ijrounds. Thus the Suzerain State 
has a right to intervene in many affairs of the vassal, 
and the State which holds a protectorate has a right : 
to intervene in all the external affairs of the protected 
State. Thus, secondly, the riglit of protection oyer 
its citizens abroad, which a State holds, may cause 
an intervention by right to which the other party is 
legally bound to submit. Thus, thirdly, if a State 
which is restricted by an international treaty in its 
internal independence or its territorial or personal* 
supremacy, does not comply with the restrictions 
concerned, the other party or parties have a right 
to intervene. Thus, fourthly, if an external affair of 
a State is at the same time by right an affair of 
another State, the latter has a right to intervene in 


Interven- 
tion by 
Right. 
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case the former deals with that affair unilaterally.* 
Thus, fifthly, if a State in time of peace or war 
Adolates those principles of the Law of Nations which 
’ are universally recognised, other States have a right 
t to intervene and to make the delinquent submit to 
- the respective principles." 

( Ths-qu§8tiQP is disputed whether a .St,a.l§„ tha,t,has 
gUJWCMiteed. by. treatx. the fo™ of government of a 
State, or. the reign of a certaiu dyuasty the same 
hM a right to intervene in case, of change, of forni of 
goveriiment or of dynasty. In strict law this ques- 
tion is, I think, to be answered in the affirmative,^ 
^provided the respective treaty of guaranty was con- 
cluded between the respective States, and not between 
their monarchs. And this questioii has nothing to 
do with the policy of intervention in the interest of 
legitimacy adopted in the nineteenth century after 
the downfall of Napoleon I. by the Powers of the 
Holy Alliance. 


^ The events of 1B78 provide an 
illustrative example. Itussia had 
concluded the preliminary Peace 
of San Stefano with defeated 
Turkey ; Great Britain protested 
because the conditions of this 
peace were inconsistent with the 
treaty of Paris of 1856 and the 
convention of London of 1871, and 
Biissia agreed to the meeting of 
the Congress of Berlin for the 
purpose of arranging matters. 
Had Bussia persisted in carrying 
out the preliminary peace, Great 
Britain as well as other signatory 
Powers of the Treaty of Paris and 
the Convention of London doubt- 
less possessed a right of inter- 
vention. 

This is universally recognised. 
If, for instance, a State undertook 


to extend its jurisdiction over the 
merchantmen of another State on 
the high seas, not only would this 
be an affair between the two Slates 
concerned, but all other States 
would have a right to interveiu; 
because the freedom of the open 
sea is a universally recognised 
principle. 

® Hall (§ 93) decides the ques- 
tion in the negative. I do not see 
the reason why a State should not 
be able to undertake the obligation 
to retain a certain form of govern- 
ment or dynasty. That historical 
events can justify such State iu 
considering itself no longer botiiul 
by such treaty according to the; 
principle rebus sic stantibus (se<3 
below, S 539) is another matter. 
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§ i3§. In contradistinction to intervention by 
right, there are other interventions which must be 
considered admissible, although they violate the 
independence or the territorial or personal supre- 
macy of the State concerned, and although such 
State has by no means any legal duty to submit^ 
patiently and suffer the intervention. Of such inter- 
ventions in default of right there are two kinds 
generally admitted and excused — namely, such as are| 
necessary in self-preservjdion and such as are in thej 
interest of the ba,lance pf po\yer. 

(ij As regards iuterventions , the, purpose of 
self-preserys-tion, it is obvious that, if any necessary 
violation committed in self-preservation of the Inter- 
national Personality of other States is, as shown 
above (§ 130), excused, such violation must also be 
excused as is contained in an intervention. And it 
matters not whether such an intervention exercised 
in self-preservation is provoked by an actual or 
imminent intervention on the part of a third State,? 
or by some other incident. 

(2) As regards interveatiQa.it}.-,t^^ 
balance of power, it is likewise obvious that it must 
be excused. An equilibrium between the members of 
the Family of Nations is an indispensable condition 
of the very existence of International Law. If the 
States could not keep one another in check, all Law 
of Nations would soon disappear, as, naturally, an 
over-powerful State would tend to act according to 
discretion instead of according to law. Since the 
Westphalian Peace of 1648 the principle of balance 
of power has played a preponderant part in the 
history of Europe. It found express recognition in 
1713 in the Treaty of Peace of Utrecht, it was the 
guiding star at the Vienna Congress in 1815 when 
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the map of Europe was re-arranged, at the Congress 
of Paris in 1856, the Conference of London in 1 867 , 
and the Congress of Berlin in 1878. The States them- 
selves and the majority of writers agree upon the 
admissibility of intervention in the interest of balance 
of power. Most of the interventions exercised in the 
interest of the preservation of the Turkish Empire 
must, in so far as they are not based on treaty rights, 
be classified as interventions in the interest of 
balance of power. Examples of this are supplied by 
fcollective interventions exercised by the Powers in 
1886 for the purpose of preventing the outbreak of 
war between Greece and Turkey, and in 1 897 during 
the war between Greece and Turkey with regard to 
the island of Crete. 

foteiyen- >§ 137. Many jurists maintain that intervention is 
likewise admissilfie, or even has a basis of right, 
when exercised in the interest of humanity for the 
purpose of stopping religious persecution and endless 

; : ' cruelties in time of peace and war. That the Powers 
have in the past exercised intervention on these 
grounds, there is no doubt. Thus Great Britain, 
Prance, and Eussia intervened in 1827 in the struggle 
between revolutionary Greece and Turkey, because 
public opinion was horrified at the cruelties com- 
mitted during this struggle. And many a time inter- 
ventions have taken place to stop the persecution of 
Christians in Turkey. But whether there is really a 
-rule of the Law of Nations which adniits such inter- 
ventions may well be doubted. Yet, on the other 
hand, it cannot be denied that public opinion and 
the attitude of the Powers are in favour of such 
interventions, and it may perhaps be said that in 
time the Law of Nations will recognise the rule that 
/ interventions in the interests of humanity are admis- 
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siUhle provided they are exercised in the form of a 
collective intervention of the Powers.* 

§ 138. Careful analysis of the rules of the Law 
of Nations regarding intervention and the hitherto 
exercised practice of intervention make it apparent 
that intervention is de facto a matter, of policy iust 
This is the result of the combination oi 
several factors. Since, even in the cases in which it 
is based on a right, intervention is not compulsory, 
but is solely in the discretion of the State con- 
cerned, it. is for that reason alone a matter of 
policy. Since, secondly, every State must decide for 
itself whether vital interests of its own are at stake 
and whether a case of necessity in the interest of 
self-preservation has arisen, intervention is for this 
part again a matter of policy. Since, thirdly, the 
question of balance of power is so complicated and 
the histori(',al development of tlie States involves 
gradually an alteration of the division of power 
between the States, it must likewise be left to the 
appreciation of every State whether or not it ,£011- 
siders the balance of power endangered and, there- 
fore, an intervention necessary. And who can under-: 
take to lay down a hard and fast rule with regard to 
the amount of inhumanity on the part of a Govern- 
ment to admit of intervention according to the Law 
of Nations ? 

No State will ever intervene in the affairs of 
another, if it has not some important interest in 
doing so, and it has always been easy for such State 
to find or pretend some legal justification for an 
intervention, be it self-preservation, balance of power, 
or humanity. There is no great danger to the wel- 

* See §§ 91 and 95, where cussed from all sides. See also 
the ihents of the problem are dis- below, § 292. 
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fare of the States in the fact that inleryeiitiipn is 

Too many interests are 
common to all the members of the Family of Nations, 
Sand too great is the natural jealousy between the 
SGreat Powers, for an abuse of intervention on the 
ipart of one powerful State without calling other 
States into the field. Since unjustified intervention 
violates the very principles of the Law of Nations, 
and since, as I have stated above (§ 135), in case of a 
violation of these principles on the part of a State 
every other State has a right to intervene, any 
unjustifiable intervention by one State in the affairs 
of another gives a right of intervention to all other 
States. Thus it becomes here, as elsewhere, apparent 
that the Law of Nations is intimately connected with 
the interests of all the States, and that they must 
themselves secure the maintenance and realisation of 
this law. This condition of things tends naturally to 
hamper more the ambitions of weaker States than those 
of the single Great Powers, but it seems unalterable. 
The § 139. The de facto political character of the 

fctrino. whole matter of intervention becomes clearly ap- 
parent through the so-called Monroe doctrine ^ of the 
• United States of America. This doctrine, in its first 

appearance, is indirectly, a. product „ of, 

of, legitimacy which 
|he^]^ liegipuing of, the 

anneteen th ..centpjty aftej . .thc downfall „Qf JN[apQleon. 
iTlie Powers of this alliance were inclined to extend 
ftheir policy of intervention to America and to assist 
*Spain in regaining her hold over the former Spanish 

^ Wharton, § 57 ; .Dana's Note Monroe {1893); Beaumarchais, 
No. 36 to Wharton, p. 36 ; Tucker, La doctrine tie Monroe (1898); 
The Monroe Doctrine (1885) > Redaway, The Monroe Doctrine 
Moore, The Monroe Doctrine (1898); Pekin, Les Etats-Unis et 
(1895); Cespedes, La doctrine de la doctrine de Monroe (19Q0). 
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colonias in South America which had declared andf 
maintained their independence, and which weref 
recognised as independent Sovereign States by thef 
United States of America. To meet and to checK 
the imminent danger. President Janies Monroe de- 
livered his celebrated Message to Congress on De- 
cember 2, 1823 . This Message contains two quite 
different, but nevertheless important, declarations. 

(1) In connection with the unsettled boundary lines in 
the north-west of the American continent, the Message 
declared “that the American contineiita, by the fre^ 
and independent cond itipn which they have assumed) 
and maintained, are henceforth not to be considered! 
as subjects for future colonisation by any Europeans 
Power.” This declaration was never recognised by 
the European Powers, and Great Britain and Russia 
protested expressly against it. In fact, however, nq 
occupation of American territory has since then 
taken place on the part of a European State. 

(2) In regard to the contemplated intervention of the 
Holy Alliance between Spain and the South American 
States, the Message declared that the United States 
had. not intervened, and never •w'ould intervene, in 
wars in Europe, but could not, on the other hand, in; 
the interest of her own peace and happiness, allow, 
the allied European Powers to extend their political 
system to any jiart of America and try to interver^ 
in the independence of the South American republics J 

(3) Since.rh© time of President Monroe, the Mcnnroe 
doctrine has gradually been somewhat extended in 
jso far as the .-IImted-.States xlaims akind qf politi- 
caLIifigemQny,.qyer ..aU.Ahe. States, of the American 
continent. Whenever a conflict occurs between such^ 
an American State and a European Power, the 
Unitetl States is ready to exercise intervention. 
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Through the civil war her hands were bound in the 
sixties of the last century, and she could not prevent 
, the combined action of Great Britain, Spain, and France 
1 in Mexico. She did, further, not intervene in 1 902 
when Great Britain, Germany, and Italy took com- 
bined action against Venezuela, because she was cog- 
nisant of the fact that this action intended merely to 
make Venezuela comply with her international duties. 

‘ But she mtervened in 1 896 in the boundary conflict 
between Great Britain and Venezuela when Lord Salis- 
jbury had sent an idtimatum to Venezuela, and she 
retains the Monroe doctrine as a matter of principle. 
Merits of § 140. The importance of the Monroe doctrine is 
of a political, not of a letjal character. Since the 
iiootrine. Law of Nations is a law between all the civilised 
States as equal members of the Family of Nations, 
the States of the American continent are subjects of 
the same international rights and duties as the 
European States. The European States are, as far as 
the Law of Nations is concerned, absolutely free to 
acquire territory in America as elsewhere. And the 
i same legal rules are valid concerning intervention 
on the part of European Powers both in American 
affairs and in affairs of other States. But it is 
evident that the ^M doctrine, as the guiding star 
of the pQlicy of the Lnited States, is of the greatest 
igiportance. And it ought not to be main- 
tained that this policy is in any way inconsistent 
with the Law of Nations. In the interest of balance 
of powerin the world, the United States considers it a 
ijeeessity that European Powers should not acquire, 
more territory on the American continent than they 
actually possess. She considers, further, her own 
welfare so intimately connected with that of the 
other American States that she thinks it necessary, in 
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the interest of self-preservation, to watch closely the 
relations of these States with Europe and also the ; 
relations between these very States, and eventually ’ 
to intervene in conflicts. Since every State must 
decide for itself whether and where vital interests of 
its own are at stake and whether the balance of 
power is endangered to its disadvantage, and since, 
as explained above (§ 1 38), iTiIiPrvf«ti<on..ia>^^ieEefor 4 i 

[ment. io , to -UMted .^te& • 

bonfpriiw|gf,, 4 P^ This policy 

hampers indeed the South American States, but with 
their growing strength it will gradually disappear. 
For, whenever some of these States become Great 
Powers themselves, they will no longer submit to tlie 
political hegemony of the United States, and the 
Monroe doctrine will have played its part. 


VII 

V Intercourse 

Grotius, TI. c. 2, § 13 — Vattel, II. §§ 21-26 — Hall, § 13 — Taylor, § i6o 
— Bhintschli, § 381 and p. 26 — Hartmann, § 15 — Hcifter, §§ 26 and 
33 — HoltzendorlT in Holtzendorff, II. pp. 60-64 — Gareis, § 27 — 

Liszt, § 7 — Ullmann, § 29 — Bonfils, Nos. 285 -289 — Despagnet, 

No. 183- Pradior-Fodere, I. No. 184 — Kivier, I, pp. 262 - 264 — 

Cal VO, III. §§ J 303-^305 — Fiore, I. No. 370— Martens, L § 79. 

§ 14 1. Many adherents of the doctrine of fnnda- inter- 
mental rights include therein also a right of inter- 
course of every State with all others. This right of 
intercourse is said to co,Bi,t8>iu a right of diplomatic, national 
commercial, . postal, telegraphic intercourse, of 
intercourse by railway, a right of foreigners to 
travel and reside on the territory of every State, 



192 


POSITION THE STATES 


and the like. But if the real facts of international 
life are taken into consideration, it becomes at once 
I apparent that such a fundamental right of intercourse 
I does not exist. All the consequences which ar e said 
to follow out of the right of intercourse are not at 
all consequences of a right, but nothing else than 
consequences of the fact that intercourse between the 
States is a condition without which a Law of Nations 
would not and could not exist. The civilised States 
make a community of States because they are knit 
together through their common interests and tlie 
manifold intercourse which serves these interests. 
Through the intercourse with one another and witli 
the growth of their common interests the Law of 
Nations has grown up among the civilised States. 
Where there is no intercourse there cannot be a 
community and a law for such community. A State 
cannot be a member of the Family of Nations and 
an International Person, if it has no intei'course 
whatever with at least one or more other States. 
Varied intercourse with other States is a necessity 
for every civilised State. The mere fact that a State 
is a member of the Family of Nations shows that it 
has various intercourse with other States, for other- 
; wise it would never have become a member of that 
' family. Ititercourse is therefore one of the charac- 
J teristics of the position of the States within the 
\ Family ol Nations, and it may be maintained that 
f intercourse is a presupposition of the international 
Personality of every State. But no special right or 
rights of intercourse exist according to the Law of 
Nations between the States. It is because sdch 
special rights of intercourse do not exist that the 
States conclude special treaties regarding matters of 
post, telegraphs, telephones, railways, and commerce. 
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Most Stfites keep up protective duties to exclude 
foreign trade from or to hamper it within their own 
borders in the interest of their home commerce, 
industry, and agriculture. And although regularly 
they allow foreigners to travel and to reside on their 
territory, they can expel every foreign subject 
according to discretion. 

§ 142. Intercourse being a presupposition of Inter- 
ixational Personality, the Law of Nations favours inter- 
course in every way. The whole institution of legation 
serves the interest of intercourse between the States, 
as does the consular institution. The right of lega - 
tion^f which every full-Sovereign State undoubtedly 
holds, is held in the iiiterest of intercourse, as is 
certainly the right of protection over citizens abroad^ 
which every State possesses. The freedom of the 
Open Sea,® which has been universally recognised 
since the end of the first quarter of the nineteenth 
century, the right of every State to the passage of its 
merchantmen through the maritime belt^ of all other 
vStates, and, further, freedom of navigation for the 
merchantmen of all nations on so-called international 
rivers,® are further examples of provisions of the Law 
of Nations iii tlie interest of international intercourse. 

The question is frequently discussed and answered 
in the affimiative whether a State has the right to 
require such States as are outside the Family of 
Nations to open their ports and allow (commercial 
intercourse. Since the Law of Nations is a law 
between those States only which are members of the 
•Family of Nations, it has certainly nothing to do 

‘ See below, § 360. really a in the interest of 

• See below, § 319. The right interconrF.e. 
of protection over citizens abroad ’ See below, § 259. 

is frequently said to be a special ^ See below, § 188. 

right of self-preservation, but it is ’ See below, § 17S. 
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with this question, which is therefore one pf mere 
commercial policy and of morality. 

vm 

t JUEISDICTION 

Hall, §§ 62, 75-80— Westlake, I. pp. 236-271— Lawrence, §§ 117-133— 
Phillirnore, I. §§ 317 356 — Twiss, L §§ 15 7-1 71 — Halleok, L pp, 186- 
245— Taylor, §§ 169*171— Wheaton, §§ 77-151-— Bhintschli, §§ 388* 
393— Heffter, §§ 34-39— Bonfils, Nos. 263-266— Bivier, I. § 28— 
Fiore, L Nos. 475- 588. 

§ 143. Jurisdiction is a matter of importance as 
regards the position of the States within the Family 
of Nations for several reasons. States possessing 
indej)en(lence and territorial as well as personal 
supremacy can naturally extend or restrict their 
jurisdiction as far as they like. However, as members 
of the Family of Nations ai\d International Persons, 
the States must exercise self-restraint in the exercise 
of this natural power in the interest of one another. 
[Since intercourse of all kinds takes pla(;e between the 
[.States and their subjects, the matter ought to be 
thoroughly regulated by the Law of Nations. Butsiich 
^regulation has as yet only partially grown up. The 
(‘onsequence of both the regulation and non-regulation 
of jurisdiction is that concurrent jurisdiction of 
several States can often at the same time be exercised 
over the same persons and matters. And it can 
also happen that matters fall under no jurisdiction 
because the several States which could extend their 
jurisdiction over these matters refuse to do so, leav- 
ing them to each other’s jurisdiction. 

§ 144. As all persons and things within the terri- 
tory of a State fall under its territorial supremacy^: 
every State has jurisdiction over them. The Law of 
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Nations,, however, gives a right to every State to 
claim so-called exterritoriality and therefore exemp- 
tion from local jurisdiction chiefly for its head,^ its 
diplomatic envoys,* its men-of-war,^ and its armed 
forces^ abroad. And partly by custom and partly 
by treaty obligations. Eastern non-Christian States, 

Japan now excepted, are restricted ° in their tert-ito- 
rial jurisdiction with regard to foreign resident sub- 
jects of Christian Powers. 

§ 145. The Law of Nations does not prevent a Jurisdio- 
State from exercising jurisdiction over its subjects citizonr 
travelling or residing abroad, since they remain “-broad, 
under its personal supremacy. As every State . can 
also exercise jurisdiction over foreigners ® within its 
boundaries, such foreigners are often under two 
concurrent jurisdictions. And, since a State is not 
obliged to exercise jurisdiction for all matters over 
foreigners on its territory, and since the home State 
is not obliged to exercise jurisdiction over its subjects 
abroad, it may happen that foreigners are actually 
for some matters under no State’s jurisdiction. 

<5 146. As the Open Sea is not under the sway of Jurisdic- 

^ ^ ....... tionontlie 

any State, no State can exercise its jurisdiction there, open Soa. 
But it is a rule of the Law of Nations that the 
vessels and the things and persons thereon remain 
during the time they are on the Open Sea under the 
jurisdictipu of the State under whose flag they sail.^ 

It is another rule of the Law Nations, that piracy 
on the Open Sea can be punished by any State, whetherf 
the pirate sails under the flag of a State at all or noti 
Again, in the interest of the safety of the Open Sea, 

^ Details below, §§ 348-353, and Details below, §§ 318 and 440. 

356, ® See below, § 317* 

Details below, §§ 385-405. See below, § 260. 

^ Details below, §§ 450-451. ^ See below, § 278. 

^ Details below, § 445. 

o 2 
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every State has the right to order its men-of-war 
to ask any suspicious merchantman they meet on 
the Open Sea to show the flag, to arrest foreign 
merchantmen sailing under its flag without an autho- 
risation for its use, and to pursue into the Open Sea 
and to arrest there such foreign merchantmen as 
have committed a violation of its law whilst in its 
ports or maritime belt.’ Lastly, in time of war belli- 
I gerent States have the riglit to order their men-of-war 
^ to visit, search, and eventually capture on, the Open 
I Sea all neutral vessels for contraband, breach of 
; blockade, and maritime services to the enemy. 

§ 147. Many States claim jurisdiction and threaten 
punishments for certain acts committed by a foreigner 
in foreign countries." States which claim jurisdiction 
of this kind threaten punishment for certain acts 
either against the State itself, such as high treason, 
forging bank-notes, and the like, or against its 
citizens, such as murder or arson, libel and slander, 
and the like. These States cannot, of course, exer- 
cise this jurisdictioit as long as the foreigner con 
cerned remains outside their territory. But if, after 
the committal of such act, he enters tlieir territory 
and comes thereby under their territorial supre- 
macy, they have an opportunity of enforcing punish- 
ment. The question is, therefore, whether States 
have a right to jurisdiction over acts of foreigners 
committed in foreign countries, and whether the 
home State of such a foreigner has a duty to 
acquiesce in the latter’s punishment in case he comes 
into the power ol these States. Tlj^g, question m^^^ 
be-answeyed in the negative. For at the time such 
criminal acts axe committed the .perpetrators are 

^ See below, §§ 265- 266. pp. 251-253; Lawrence, § 125; 

‘ See Hall, § 62 ; Westlake, L Taylor, § 191 ; Philimore, I. § 354- 
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neither ^under the territorial nor under the personal 
gupreniiacy of the States concerned. And a State can 
only require respect for its laws from such foreigners 
as are permanently or transiently within its territory. 
Ifo right for a State to extend its jurisdiction over 
acts of foreigners committed in foreign countries 
can be said to have grown up according to the Law 
of Nations, and the right of protection over citizens 
abroad held by every State would justify it in an 
intervention in case one of its citizens abroad should 
be required to stand his trial before tlie Courts of 
another State for criminal acts which he did not 
commit during the time he was under the territorial 
supremacy of such State.^ In tlie only case which is 
reported — namely, in the case of Cutting — matters 
were settled according to this view. In 1886, one 
A. K. Cutting, a subject of the United States, was 
arrested in Mexico for an alleged libel against one 
Emigdio Medina, a subject of Mexico, which was 
published in the newspaper of El Paso in Texas. 
Mexico maintained that she had a right to j)U)ush 
Cutting because according to her Criminal Law 
offences committed by foreigners abroad against 
Mexican subjects are punishable in Mexic;o. The 
United States, however, intervened and demanded 
Cutting’s release, which was finally granted.“ 

' The Institute of .International violating its penal laws when 
Law has studied the question at those acts contain an attack upon 
several meetings and in 1883, its social existence or endanger its 
at its meeting at Munich (see An- security and when thi\v' arc not 
nuaire, VII. p. 156), among a body provided against by the Criminal 
of fifteen articles concerning the Law^ of the territory where they 
conflict of the Criminal Laws of take place.’ ' Ihit it must be 
ditferent States, adopted the follow- emphasised that this resolution 
ing (article 8) : — “Every State has a has value de lege ferenda only, 
right to punish acts committed by Bee Taylor, § 192. 

foreigners outside its territory and 
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On State Responsibility in General 

Grotius, II. c. 21, § 2 — Pufendorf, VIII. c. 6, § I2 — Vattel, II. §§ 63-78 — 
Hall, § 65 — Halleck, I. pp. 440-444 — Wharton, I. § 21 — Wheaton, 
§ 32 — Bluntscihli, § 74 — Heffter, §§ i ot- 104— Holtz endorff in Holt- 
zendorff, II. pp. 70 74 — Liszt, § 24 — Ullmann, § 74 — Bonfila, 
Nos. 324-332 — Piodclii'ivre, 1. pp. 317-322 — Pradier-Fodere, I. 
Nos. 196 210 — Rivier, I. pp. 40 44 — Calvo, HI. §§ 1261-1298 — 
Fiore, I, Nos. 659 -679 — Martens, I. 5 118 — Cl unet, “ Offenses et 
actes hostiles comaiis par particuliers centre un tHat etranger ” 
(1887).— Ti’iepel, “ Volkerrecht und Landesrecht (1899), pp. 324 - 
381 — Anzillotti, ‘‘ Teoria general© della rosponsabilittV dello stato 
nel diritto internazionale (1902) — Kongier, '‘lies gnerres civilos 
et lo droit des gens (1903), pp, 448-474. 

§ 148. It is often maintained that a State, as u 
sovereign person, can have no legal responsibility 
whatever. This is only correct M-ith reference to 
('.ertain acts of a State towards its subjects. Since 
a State can abolish parts of its Municipal Law and 
can make new Municipal Law, it can always avoid 
legal, although not moral, responsibility by a change 
of Municipal Law. Diflerent from this internal auto- 
cracy is the external responsibility of a State to ful- 
fil its international legal duties. Responsibility for 
such duties is, as will be remembered,^ a quality of 
every State as an International Person, witliout 
which the Family of Nations could not peaceably 
exist. Although there is no International Court 


* See above, § 1 18. 
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of Justice which could establish such responsibility 
and pronounce a fine or other punishment against 
a State for neglect of its international duties. State 
responsibility concerning international duties is never- 
theless a legal responsibility. For a State cannot 
abolish or create new International Law in the same 
way as it can abolish or create new Municipal Law. 

A State, therefore, cannot renounce its international 
duties unilaterally ^ at discretion, but is and remains 
legally bound by them. And although there is not 
and never will be a central authority above the 
single States to enforce the fulfilment of these duties, 
there is the legalised self-help of the single States 
against one another. For every neglect of an inter- 
national legal duty constitutes an international delin- 
quency,^’ and the violated State can through reprisals 
or even war compel the delinquent State to comply 
with its international duties. 

§ 149. Now if we examine the various international originu,) 
duties out of which responsibility of a State may rise, vicarious 
we find that there is a necessity for two diflerent 
kinds of State responsibility to be distinguished, tiiity. 
They may be named “ original ” in contradistinction 
to “ vicarious ” responsibility. I name as “ original ” 
the responsibility borne by a State for its own — that 
is, its Government’s actions, and for such actions <jf 
the lower organs or private individuals as are per- 
formed at the Government’s command or with its 
authorisation. But States have to bear anothei- 

responsibility besides that just mentioned. Foi- 

States are, according to the Law of Nations, in a sense 

• 

' See Annex to Protocol I. of ments of a treaty, or modify the 
Conference of London, 1,87.1, where stipulations tlioreof, unless with 
the Signatory Powers proclaim the consent of the contracting 
that “it is an essential principle of Powers by means of an amicable 
the Law of Nations that no Power arrangement.” 
can liberate itself from the engage- See below, § J 51. 
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: responsible for certain acts other than their own— 
namely, certain unauthorised injurious acts of their 
organs, of their subjects, and even of such foreigners 
as are for the time living within their territory. 
This responsibility of States for acts other than 
theijfown I name “vicarious” responsibility. Since 
the Law of Nations is a law between States only, and 
since States are the sole exclusive subjects of Inter- 
national Law, individuals are mere objects ^ of Inter- 
national Law, and the latter is unable to confer 
directly rights and duties upon individuals. And 
for this reason the Law of Nations must make every 
State in a sense responsible for certain internationally 
injurious acts committed by its officials, subjects, and 
such foreigners as are temporarily resident on its 
territory. 

§ 150. It is, however, obvious that original and 
vicarious State responsibility are essentially different. 
Whereas the one is responsibility of a State for a 
neglect of its own duty, the other is not. A n eglect 
of international legal duties of a State constitutes an 
; international dehnquency. The responsibility whicli 
; a State bears for such delinquency is especially grave, 
and requires, apart from other especial consequences, a 
formal expiatory act, such as an apology at least, by 
the delinquent State to r-epair the wrong done. On 
the other hand, tlie vicarious res])onsibility whicli a 
State bears requires chielly compulsion to make 
those officials or other individuals who have com- 
mitted internationally injurious acts repair as far as 
possible the wrong done, and punishment, if necessary, 
of the wrong-doers. In case a State complies with 
these requirements, no blame falls upon it on ac- 
count of such injurious acts. But of course, in case 

‘ See below, § 290. 
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a State refuses to comply with these requirements, 
it commits thereby an international delinquency, and 
its hitherto vicarious responsibility turns ipso facto ' 
into original responsibility. 


II 

State Eesponsibility fob International 
Delinquencies 

See the literature quoted above at the commencement of § 148. 

§ 15 1. International delinquency is every injury to; 
another State committed by the head and the Govem- 
inent of a State through neglect of an international 
legal duty. Equivalent to acts of the head and 
Government are acts of officials or other individuals 
commanded or authorised by the head or Govern - 
ment. 

An international delinquency is not a crime, 

= be caus e the delinquent State, as a Sovereign, cannot 
be punislied, although compulsion may be exennsed 

International <ielinquencies in tlie teclmical sense 
of the term must not be confounded either with so- 
called “Crimes against the Law of Nations ” or with 
so-called “ International Crimes.” “ Crimes against 
the Law of Nations” in the wording of many Criminal.; 
Codes of the single States are such acts of individualsi 
against foreign States as are rendered ciiminal ]>yj 
these Codes. Of these acts, the gravest are tliose for* 
which the State on whose territory tlu^y are com- 
mitted bears a vicarious responsibility according to 
the Law of Nations. “ International Crimes,” on the 
other hand, refer to crime.s like piracy on the higli 
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seas or slave trade, which either every Sfate can 
punish on seizure of the criminals, of whatever 
nationahty they may be, or which every State has by 
the Law of Nations a duty to prevent. 

An international delinquency must, further, not be 
confounded with discourteous and unfriendly acts. 
Although such acts may be met by retorsion, they 
are not illegal and therefore not delinquent acts. 

§ 152. An international delinquency may be coni' 
mitted by every member of the family of Nations, 
be such member a full-Sovereign, half-Sovereign, or 
Iiart-Sovereign State. Yet, half- and part-Sovereigti 
States can commit international delinquencies in so 
far only as they^ have a footing within the Family of 
Nations, and therefore international duties of their' 
own. And even then the circumstances of each case 
decide whether the delinquent has to account for 
its neglect of an international duty directly to the 
wronged State, or w^hether it is the full-Sovereign 
State (suzerain, federal, or protectorate -exercising 
State) to which the delinqumit State is attached that 
must bear a vicarious responsibility for the delin- 
quency. On tire other hand, so-called Colonial State.s 
without any footing whatever within the Family 
of Nations and, further, the member-States of the 
American Federal States, which likewise lack any 
footing whatever within the Family of Nations be- 
(',ause all their possible international relations are 
absorbed by the respective Federal States, cannot 
commit an international delinquency. Thus an in- 
jurious act against France committed by the Goveni- 
ment of the Commonwealth of Australia or by' the 
Government of the State of California in the United 
States of America, would not be an international de- 
linquency in the technical sense of the term, but 
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merely ?in internationally injurious act for which Great 
Britain or the United States of America must bear a 
vicarioiiOfiaESD^^ 

to be considered State acts and therefore inter- 
national delinquencies ? It is obvious that acts of 
this kind are, first, all such acts as are performed by quonciea. 
the heads of States or by the members of Govern-^, 5 
ment acting in that capacity, so that their acts 
appear as State acts. Acts of such kind are, secondly, 
all acts of officials or other individuals which are ' 
either commanded or authorised by Governments. 

On the other hand, unauthorised acts of corporations, 

.such as Municipalities, or of offn-ials, such as magis^ 
trates or even ambassadors, or of private individuals, 
never constitute an international delinquency. And,' 
further, all acts committed b}'^ heads of States and 
members of Government outside their official capacity, 
simply as individuals who act for themselves and not 
for the State, are not international delinquencies 
either.' The States concenied must <iertaiidy bear a 
vicarious responsibility for all such acts, but for that 
very reason these acts comprise not international 
delinquencies. 

§ 154. An act of a State injurious to another State No inttr- 
is nevertheless not an international delincjuency il‘ Deiln 
committed neither wilfully and maliciously nor vdtli 
culpable negligence. Therefore, an act of a State 
committed by right or prompted by self-preservation N(;gii 
ip necessary self-defence does not contain an inter- 
national delinquency, however injurious it may 
actually be to another State. And the same is valid 
in regard to acts of officials or other individuals 

^ See below, §§ 157-158. 


§ 153. Since States are juristic persons, the ques- state 
on arises, Whose internationally injurious acts are SiilTto 
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committed by command or with the authorisation of a 
Government. 

§ 155. International delinquencies may be com- 
mitted against so many different ..objects that it is 
impossible to enumerate them. It suffices to give 
some striking examples. Thus a State may be in- 
jured — in regard to its independence through an 
unjustified intervention; in regard to its territorial 
supremacy through a violation of its frontier; in 
regard to its dignity through disrespectful treatment 
of its head or its diplomatic envoys ; in regard to its 
spersonal supremacy through forcible naturalisation 
iof its citizens abroad ; in regard to its treaty rights 
* through an act violating a treaty. A State may also 
suffer various injuries in time of war by illegitimate 
acts of warfare, or by a violation of neutrality on 
the part of a neutral State in favour of the other 
belligerent. And a neutral may in time of war 
be injured in various ways through a belligerent 
violating neutrality by acts of warfare within the 
neutral State’s territory ; for instance, through a 
belligerent man-of-war attacking an enemy vessel in 
a neutral port or in neutral territorial waters, oi- 
through a belligerent violating neutrality by acts of 
warfare committed on the Open Sea against neutral 
vessels. 

§ 156. The nature of the Law of Nations as a law 
between, not above. Sovereign States excludes the 
possibility of punishing a State for an international 
delinquency and of considering the latter in the light 
of a crime. The only legal consequences of an inter- 
national delinquency that are possible under existing 
circumstances are such as create a reparation of the 
moral and material wrong done. The merits and the 
conditions of the special cases are, however, so 
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dilferent that it is impossible for the Law of Nations 
to prescribe once for all what legal consequences an 
international delinquency should have. The only rules 
which is unanimously recognised by theory and? 
practice is that out of an international delinquency 
arises a right for the wronged State to request from 
the delinquent State the performance of such expiatory 
acts as are necessary for a reparation of the wrong 
done. What kind of acts these are, depends upon the 
special case and the discretion of the wronged State. 
At least a formal apology on the part of the delin- 
quent State will be necessary, and it is obvious that, 
there must be a pecuniary reparation for a material 
damage. The apology may have to take the form 
of some ceremonial act, such as a salute to the flag or 
to the coat of arms of the wronged State, tiie mission 
of a special embassy bearing apologies, and the like. 
A great difference would naturally be made between 
acts of reparation for international delinquencies 
deliberately and maliciously committed, on the one 
band, and on the otlier, for such as arise merely from 
culpable negligence. 

Wlien the delinquent State refuses reparation of the 
wrong done, the wronged State can exercise sucli 
means as are necessary to enforce an adequate repara- 
tion. In case of international delinquencies c“.om- 
mitted in time of peace, such means are repri.sals ’ 
(including embargo and pacific blockade) and war as 
the case may require. On the other hand, in case of 
international delinquencies committed in time of war 
through illegitimate acts of warfare on the part of 
a belligerent, such means are reprisals and the taking 
of hostages.^ 

^ See below, vol. II. § 34. ^ See below, vol. 11 . §5 248 and 259. 
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State Eesponsibility for Acts op State Groans 

See the literature quoted above at the oommenoement of § 148. 

§ 157. States must bear vicarious responsibility for 
all internationally injurious acts of their organs. 
As, however, these organs are of different kinds and 
of different position, the actual responsibility of a 
State for acts of its organs varies with the organs 
concerned. It is therefore necessary to distinguish 
between internationally injurious acts of heads of 
States, members of Government, diplomatic envoys, 
parliaments, judicial functionaries, administrative 
officials, and military and naval forces. 

§ 158. Such international injurious acts as are 
committed by heads of States in the exercise of their 
official functions are here not our concern, because 
they constitute international delinquencies which 
have been discussed above (§§ 151-156). But a 
monarch can, just as any other individual, in his 
private life commit many internationally injurious 
acts, and the question is, whether and in what 
degree a State must bear responsibility for such acts 
of its head. The pijsition of a head of a State, who 
is within and without his State neither under the 
■jurisdiction of a Court of Justice nor under any kind 
of disciplinary control, makes it a necessity for the 
Law of Nations to claim a certain vicarious responsi- 
bility from States for internationally injurious acts 
committed by their heads in private life. Thus, for 
instaTice, when a monarch during his stay abroad 
commits an act injurious to the property of a 
foreign subject and refuses adequate reparation, his 
State may be requested to pay damages on his 
behalf. 
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§ 159. As regards internationally injurious acts of inter- 
members* of a Government, a distinction must be “n'jurious^ 
made between such acts as are committed by the 
offenders in their official capacity and other acts. ofOovem- 
Acts of the first kind constitute international de- 
linquencies, as stated above (§153). But members of 
a Government can in their private life perform as 
many internationally injurious acts as private in- 
dividuals, and we must ascertain therefore what 
kind of responsibility their State must bear for such 
acts. Now, as members of a Government have not 
the exceptional position of heads of States and are 
therefore, under the jurisdiction of the ordinary 
Courts of Justice, there is no reason why their State 
should bear for internationally injurious acts com-' 
mitted by them in their private life a victarious 
responsibility different from that which it has to bean 
for acts of private persons. 

§ 160. The position of diplomatic envoys who, 1,,^,;,. 
as representatives of their home State, enjoy the "'lUonaiiy 

. . p 7 .1 ./ injurious 

privileges of exterritoriality, gives, on the one Acts of 
hand, a very great importance to internationally 
injurious acts committed by them on the territory of Envoys, 
the receiving State, and, on the other hand, excludes 
the jurisdiction of the receiving State over such acts; 

The Law of Nations makes therefore tlie home State 
in a sense responsible for all acts of an envoy 
injurious to the State or its subjects in whose 
territory he resides. But it depends upon the .merits 
of the special case what measures beyond simple 
recall must be taken to satisfy the wronged State. 

Thus, for instance, a crime committed by the envoy 
on the territory of the receiving State must be 
punished by his home State, and according to special 
circumstances and conditions the home State maj' 
be obliged to disown an act of its envoy, to apologise 
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or express its regret for his behaviour, or to pay 
damages. It must, however, be remembered that 
such injurious acts as an envoy performs at the com- 
mand or with the authorisation of the home State, 
constitute international delinquencies for which the 
home State bears original responsibility and for whicli 
the envoy cannot personally be blamed. 

§ i6i. As regards internationally injurious at- 
titudes of parliaments, it must be kept in mind that, 
most important as may be tlie part parliaments play 
in the political life of a nation, they do not belong 
to the organs w'hich represent the States in their 
international relations with other States. Therefore, 
however injurious to a foreign State an attitude of a 
parliament may be, it can never constitute an inter- 
national delinquency. That, on the other hand, all 
IStates must bear vicarious responsibility for such 
iattitudes of their parliaments, there ca7r l)e no doubt. 
But, although the 2)osition of a Government is difficult 
in .such cases, espetually in States that have a rejjre- 
sentative Government, this does not concern the 
wronged State, which has a right to demand satis- 
faction and reparation for the wrong done. 

162. iTiternationally injurious acts committed by 
judicial functionaries in their private life are in tio 
way diflerent from such acts committed by other 
individuals. But tliese functionaries may in their 
official cajjacity commit such acts, and the question 
is liow far a State’s vicarious resironsibility for acts 
of its judicial functionaries can reasonably be ex- 
tended in face of the fact that in modern civil- 

« 

ised States these functionaries are to a great extent 
independent of their Government.’ Undoubtedly, 

’ Wharton, II. §§ 230, comprises abundant and instructive material 
on this question. 
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in case .of such denial or undue delay of justice 
by the Courts as is internationally injurious, a State 
must find means to exercise compulsion against siich 
Courts. And the same is valid with regard to an 
obvious and malicious act of misapplication of the 
law by the Courts which is injurious to another 
State. But if a Court observes its own proper forms 
of justice and nevertheless pronounces a materially 
unjust judgment, matters become so complicated 
that there is hardly a peaceable way in which the 
injured State can successfully obtain reparation for 
the wrong done, and eventually war may break out 
between the respective States. 

§ 163. Internationally injurious acts committed in 
the exercise of their official functions by adminis- 
trative officials and military and naval forces of a 
State without that State’s command or authorisation, 
are not international delinquencies because they are 
not State acts. But a State bears a wide, unli- 
mited, and unrestricted vicarious responsibility for 
such acts because its administrative officials and 
military and naval forces are under its disciplinary 
control, and because all acts of such officials and 
forces in the exercise of their official functions are 
prima facie acts of the respective State. Therefore, 
a State has, first of all, to disown and disapprove of 
such acts by expressing its regret or even apologising, 
to the Government of the injured State ; secondly, 
damages must be paid where required ; and, lastly, the* 
offenders must be punished according to the merits of 
the special case. 

As regards the question what kind of acts of 
administrative officials and military and naval forces 
are of an internationally injurious character, the rule 
may safely be laid down that such acts of these 

VOL. I. p 


Inter- 
nationally 
injurious 
Acts of 
adminis- 
trative 
Officials 
and Mili- 
tary and 
Naval 
Forces. 



210 


RESPONSIBBLITY OF STATES 


subjects are internationally injurious as would con- 
stitute international delinquencies when committed 
by the State itself or with its authorisation. A very 
instructive case may be quoted as an illustrative 
example. On September 26, 1887, a German soldier 
on sentry duty at the frontier near Vexaincourt 
shot from the German side and killed an individual 
who was on French territory. As this act of the 
sentry violated French territorial supremacy, Ger- 
many disowned and apologised for it and paid a 
sum of 50,000 francs to the widow of the deceased 
as damages. The sentry, however, escaped punish- 
ment because he proved that he had acted in 
obedience to orders which he had misunderstood.^ 
But it must be specially emphasised that a State 
never bears any responsibility for losses sustained by 
foreign subjects through legitimate acts of adminis- 
trative officials and military and naval forces. Indi- 
viduals who enter foreign territory submit themselves 
to the law of the land, and their home State has no 
right to request that they should be otherwise treated 
than as the law of the land authorises a State to 
treat its own subjects. Therefore, since the Law of 
Nations does not prevent a State from expelling 
foreigners; the home State of an expelled foreigner 
cannot request the expelling State to pay damages 
for the losses sustained by the expelled through his 
Tiaving to leave the countrj’'. Therefore, further, a 
State need not make any reparation for losses sus- 
tained by a foreigner through legitimate measures 
taken by administrative officials and military forces 
in time of war, insurrection ,2 riot, or public calaniity 

* A recent example occurred in^. fired upon the Hull Fishing Fleet 
J904, when the Russian Baltic off the Dogger Bank. (See below, 
Fleet, on its way to the Far East vol. II. § 5.) 
during the Busso- Japanese war, - See below, § 167. 
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such as. a fire, an epidemic outbreak of dangerous 
disease, and the like. 


IV 

State Eesponsibility for Acts op Private Persons 

See the literature quoted above at the commencement of § 148. 

S 164. As regards State responsibility for acts of yicarious 
private persons, it is iirst ol all necessary not to distinction 
confound the original with the vicarious resporisi- Itate^Rc*^ 
bility of States for internationally injurious acts of ^ 
private persons. International Law imposes the duty 
upon every State to prevent as far as possible its own 
subjects, and such foreign subjects as live within its 
territory, from committing injurious acts against 
other States. A State which either intentionally and 
maliciously or through culpable negligence does not] 
comply with this duty commits an internatiorialj 
delinquency for which it has to bear original re-j 
sponsibility. But it is practically impossible for al 
State to preyept all injurious acts which a private 
person might commit against a foreign State. It is 
for that reason that a State must, according to Inter- 
national Law, bear vicarious responsibility for such 
injurious acts of private individuals as are incapable 
of prevention. 

§ 165. Now, whereas the vicarious responsibility vicarious 
of States for official acts of administrative officials biiuy'for 
and military and naval forces is unlimited and unre- 
stricted, their vicarious responsibility for acts of I’orsons 
private persons is only relative. For their sole duty; only, 
is to procure satisfaction and reparation for the 
wronged State as far as possible by punishing the 
offenders and compelling them to pay damages 


Acts of 
Private 
Persons, 
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where required. Beyond this limit a State is not 
responsible for acts of private persons; there is in 
especial no duty of a State itself to pay damages for 
such acts if the offenders are not able to do it. 

§ 1 66. It is a consequence of the vicarious re- 
sponsibility of States for acts of private persons that 
by the Criminal Law of every civilised State punish- 
ment is severe for certain offences of private persons 
against foreign States, such as violation of ambassa- 
dors’ privileges, libel on heads of foreign States and 
on foreign envoys, and other injurious acts.* In 
every case that arises the offender must be prose- 
cuted and the law enforced by the Courts of Justice 
And it is further a consequence of the vicarious 
responsibility of States for acts of private persons 
that criminal offences of private persons against 
foreign subjects — such offences are indirectly offences 
against the respective foreign States because the 
latter exercise protection over their subjects abroad 
— must be punished according to the ordinary law of 
the land, and that the Civil Courts of Justice of the 
land must be accessible for claims of foreign subjects 
against individuals living under the territorial su- 
premacy of such land. 

§167. The vicarious responsibility of States for 
acts of insurgents and rioters is the same as for acts 
of other private individuals. As soon as peace and 
order are re-established, such insurgents and rioters 
as have committed criminal injuries against foreign 
States must be punished according to the law of the 
land. The point need not be mentioned at all yfeve 
it not for the fact that, in several cases of insurrec- 
tion and riots, claims have been made by foreign 

^ As regards the Criminal Law of England concerning such acts, 
see Stephen’s Digest, articles 96-103. 
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States against the local State for damages for losses 
sustained by their subjects through acts of the insur- 
gents or rioters respectively, and that some writers' 
assert that such claims are justified by the Law of 
Nations. The majority of writers maintain, correctly,- 
I think, that the responsibility of States does not 
involve the duty to repair the losses which foreign 
subjects have sustained through acts of insurgents 
and rioters. Individuals who enter foreign territory 
must take the risk of an outbreak of insurrections 
or riots just as the risk of the outbreak of other 
calamities. When they sustain a loss from acts of 
insurgents or rioters, they may, if they can, trace 
their losses to the acts of certain individuals, and 
claim damages from the latter before the Courts of 
Justice. The responsibility of a State for acts of 
private persons injurious to foreign subjects reach is 
only so far that its Courts must be accessible to the 
latter for the purpose of claiming damages from the 
offenders, and must punish such of those acts as 
are criminal. And in States which, as France for 
instance, have such Municipal Laws as make the 
town or the county where an insurrection or riot has 
taken place responsible for the pecuniary loss sus- 
tained by individuals during those events, foreign 
subjects must be allowed to claim damages from the 
local authorities for losses of such kind. But the 
State itself never has by International Law a duty to 
pay such damages. 

The practice of the States agrees with this rule 
laid down by the majority of writers. Although in 
some cases several States have paid damages for 
losses of such kind, they have done it, not through 
compulsion of law, but for political reasons. In 

‘ See, for instance, Bivicr, II. p. 43- 
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most cases in which the damages have been .claimed 
for such losses, the respective States have refused to 
comply with the request.^ As such claims have 
during the second half of the nineteenth century 
frequently been tendered against American States 
which have repeatedly been the scene of insur- 
rections, several of these States have in commercial 
and similar treaties which they concluded with other 
States expressly stipulated ^ that they are not respon- 
sible for losses sustained by foreign subjects on their 
territory through acts of insurgents and rioters.® 

^ See the cases in Calvo, III. and p. 507 (Italy and Paraguay). 

1283 -1290. » The Institute of International 

See Martens, N.R.G. IX. p. Paw at its meeting at Neu- 
474 (Germany and Mexico) ; XV. chatel in 1900 adopted five rules 
p. 840 (France and Mexico) ; XIX. i^egarding the responsibility of 
p, 831 (Germany and Colombia) : States with regard to this matter. 
XXII. p. 308 (Italy and Colombia), See Armuaire, XVITI. p. 254. 
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On State Territory in General 
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§§ 260-262 — Fiore, I. Nos. 522-530 — Martens, 1 . § 88 — Del Bon, 
“ Propriety territoriale degli Stati” (1867) — Fricker, “ Vom Staats- 
gebiet ” (1867. 


§ 168. State territory is that definite portion of the concep. 
surface of the globe which is subjected to the sove- 
reiguty of. the, State. 4.-8Me„ witEout a.lerrito^ is . Territory, 
not possible, although the necessary territory maybe ' 
very small, as in the case of the Free Town of Ham- 
burg, the Principality of Monaco, the Eepublic of San 
Marino, or the Principality of Lichtenstein. A wan 
dering tribe, although it has a Government and is 
otherwise organised, is not a State before it has settled 
down on a territory of its own. 

State territory is also named territorial property 
of- a State. Yet it must be borne in mind that 
territorial property is a term of Public Law and 
must not be confounded with private property. The 
territory of a State is not the property of the 
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inonaTcJtj, or . of tlie Goverranejit, ot eyen^ the 
people of a State ; it is the country wldeSh M su]bp<ect^^^ 
to the, territorial supremacy or the imp&num^ of a 
State. This distinction has, however, in former 
centuries not been sharply drawn. In spite of the 
dictum of Seneca, “Omnia rex imperio possidet, 
singuli dominio,” the imperium of the monarch and 
the State over the State territory has very often 
been identified with private property of the monarch 
or the State. But with the disappearance of abso- 
lutism this identification has likewise disappeared. 
It is for this reason that nowadays, according to the 
Constitutional Law of most countries, neither the 
monarch nor the Government is able to dispose of 
parts of the State territory at will and without the 
consent of Parliament.^ 

It must, further, be emphasised that the territory 
of a State is totally independent of the racial character 
of the inhabitants of the State. The territory is the 
public property of the State, and not of a nation in 
the sense of a race. The State community may 
consist of different nations, as for instance the British 
or the Swiss or the Austrians. 

§ 169. The territory of a State may consist of one 
piece of the surface of the globe only, such as that 
of Sw itze rland. Such kind of territory is named 
“integrate territory ” {territorium clausum). But the 
territory of a State may also be dismembered and 
consist of several pieces, such as that of Gr eat B ritain. 
AU States with colonies have a “ disipembered ter- 
ritpiy.” 

If a territory or a piece of it is absolutely sur- 

* In English Constitutional Law made conditional on the approval 
this point is not settled. The of Parliament. (See Anson, The 
cession of the Island of Heligoland Law and Custom of the Constitu- 
te Germany in 1890 was, however, tion, 11 . p. 299.) 
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rounded by the territory of another State, it is 
named an “ enclosure.” Thus the Eepublic of Sim 
M^y ino is an enclosure of Italy, and Birkenfeld, a piece 
of the territory of the Grand Duchy of Oldenburg 
situated on the river Ehine, is an enclosure of Prussia. 

Another distinction is that between motherland- 
and colonies . Colcmies rank, as territpiy of th 4 
motherland, although they ipay enjoy complete self- 
government and therefore be called Qolonial States. 

Thus, if viewed from the standpoint of the Law of 
Nations, the Dominion of Canada and the Common- 
wealth of Australia are British territory. 

As regards the relation between the Suzerain and 
ithe Vassal State, it is certain that the ,SMsal, is mot, in 
'the strict sense of the term, a .part of the territory, of 
the suzerain. Bulgaria and Egypt are not Turkish 
territory, although under Turkish suzerainty. But no 
general rule can be laid down, as everything depends 
on the merits of the special case, and as the vassal, 
even if it has some footing of its own within the 
Family of Nations, is internationally for the most part 
considered a mere portion of the Suzerain State.^ 

§ 170. The importance of State, territory lies in impor- 
the fact that it is the space within which the State 
exercises its supremo.. authority. State territory is Territory, 
aj^bject of the Law of Nations because the latter 
recognises the supreme authority of every State 
within its territory. Whatever person or thing is in 
or enters into that territory, is ipso facto subjected 
to the supreme authority of the respective State 
according to the old rules, Quidquid est in territorio, 
est etiam de territorio and Qui in territorio meo est, 
etiam mem suhditm est. No foreign authority has any 
power within the boundaries of the home territory, 

^ See above, § 91. 
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although foreign Sovereigns and diplomatic , envoys 
enjoy the so-called privilege of exterritoriality, and 
although the Law of Nations does, and international 
treaties may, restrict ^ the home authority in many 
points in the exercise of its sovereignty. 

§171. The supreme authority which a State exer- 
cises over its territory makes it apparent that on one 
and the same territory can e^ist. ftae fj^ 

^tata only. Two or more fuU-Sovereign States on 
one and the same territory are an impossibility. The 
following four cases, of which the Law of Nations is 
cognisant, are apparent, but not real, exceptions to 
,this rule. 

(i) There is, first, the case of the so-called con- 
dominium. It_happeiis sometimes that a piece of 
territory consisting of land or water is under the 
joint tenancy of tvfo ox more States, these several 
States exercising sovereignty conjointly over such 
piece and the individuals living thereon. Thus 
Schleswig-Holstein and Lauenburg from 1864 till 1866 
were under the condominium of Austria and Prussia. 
Thus, further, Moresnet (Kelmis), on the frontier of 
Belgium and Prussia, is under the condominium of 
these two States ^ because they have not yet come to 
an agreement regarding the interpretation of a 
boundary treaty of 1815 between the Netherlands 
and Prussia. And since 1898 the Soudan is under 
the condominium of Great Britain andt Slgypt. It is 
easy to show that in such cases there are not two 
States on one and the same territory, but pieces of 
territory, the destiny of which is not yet decided, 
and which are meanwhile kept separate from the 
territories of the interested States under a separate 

' See above, §§ 126-128. streitige Gebiet von Moresnet, 

See Schroder, Das grenz- (1902). 
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administration. Until a final settlement the interested 
States do not exercise each an individual sovereignty- 
over these pieces, but they agree upon a joint; 
administration under their conjoint sovereignty. 

(2) The second case is that of the-.adiainistratioii 

of a piece of territory by a foreign Power, with the 
ccmsent of the qw^ Thus, since 18 7 8 the 

Turkish provinces of Bom ia and Herzegovina have 
been under the administration of Austria-Hungary, as 
likewise since 1878 the Turkish island of Cyprus has 
been under British administration. In these cases prac-j 
tically a cession of pieces of territory has taken place j 
although in theory the respective pieces still belong 
to the former owner-State. Anyhow, it is certain 
that only one sovereignty is exercised over these 
pieces — ^namely, the sovereignty of the State which 
exercises administration. 

(3) The third case is that of a. piece of territory 
leased or pledged by the owner-State to a foreign 
Pawer. Thus, China in 1898 leased ^ the district 
of Kiauchav to Germany, ’^ei-Hai-Wei and the land 
opposite the island of Hong Kong to Great Britain, 
and Port Arthur to Eussia. Thus, further, in 1803 
Sweden pledged the town of "WisHiar " to the Grand 
Duchy of Mecklenburg-Schwerin, and the Eepublic 
of Genoa in 1 768 pledged the island of Corsica to 
France. All these cases contain practically, although 
not theoretically, cession of pieces of territory, and 
the same statements are valid regarding them as 
regarding the forementioned cases of foreign adminis- 
tration. 

* See below, § 216. Wismar on repayment of the 

^ This transaction took place money, with 3 per cent, interest 
for the sum of 1,2 58, cxx> thaler, on per annum. Sweden in 1903 
condition that Sweden, after the formally waived her right to retake 
lapse of 100 years, should be the town, 
entitled to take back the town of 
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(4) The fourth case is that of the territory of a 
Federal State. As a Federal State is consi<iered ^ a 
State of its own side by side with its single member- 
States, the fact is apparent that the different terri- 
tories of the single member-States are at the same 
time collectively the territory of the Federal State. 
But this fact is only the consequence of the other 
; illogical fact that sovereignty is divided between a 
Federal State and its member-States. Two different 
sovereignties are here by no means exercised over 
'one and the same territory, for so far as tfc© Federal 
State possesses sovereignty the member-States do npt, 
and vice versa. 


II 

The different Parts op State Territory 

§ 172. To the territory of a State belong not only 
the- laiod within the State boundaries, but also the 
so-caUed territorial waters. They consist of the 
rivers, canals, and lakes which water the land, and, 
in ilie. case,.of .a State with a seacoaat, of the 
maritime belt and certain gulfs, bays, and straits of 
t^e. sea. These different kinds of territorial waters 
will be separately discussed below in §§ 176- 197- 
In contradistinction to these real parts of State terri- 
tory there are some things that are either in every 
point or for some part treated as though they were 
territorial parts of a State. They are fictional and in 
a sense only parts of the territory. Thus men-of-wa'r 
and other public vessels on the high seas as well as in 
foreign territorial waters are essentially in every point 

^ See above, 5 89, 
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treated ^ as though they were floating parts of their, 
home State.^ And the hguaes in which foreign^ 
vl iplpTUfl-tic finvoys have their official residence are in- 
many points treated as though they were parts of 
the home States of the respective envoys.^ Again, 
merchantmen on the high seas are for some points 
treated as though they were floating parts of the? 
territory of the State under whose flag they legiti- 
mately sail.® 

§ 173. The subsoil beneath the territorial land Terri- 
and water is of importance on account of telegraph 
and telephone wires and the like, and further on 
account of the working of mines and of the building 
of tunnels. A special part of territory the territorial 
subsoil is not, although this is frequently asserted. 

But it is a universally recognised rule of the Law of 
Nations that the subsoil to an unbounded depth belongs 
to the State which owns the territory on the surface. 

§ 174. The territorial atmosphere is no more a Terri - 
special part of territory than the territorial sub- 
soil, but it is of importance on account of wires sphere, 
for telegraphs, telephones, electric traction, and the 
like. It may also in the future be of special impor- 
tance on account of aeronautism. It certainly can-s 
not belong to an unbounded height to the territory 
of the State which owns the corresponding part of 
the surface of the globe, but, on the other hand, the 
respective State must be allowed to control it and to 
exercise jurisdiction in it up to a certain height^ 
However, no customary or other rules regarding the 
territorial atmosphere exist as yet."* 

' See below, § 450. Annuaire, XIX. See also Holtzen- 

See below, § 390. dorff, II. p. 230; Fatichille, in E.G. 

^ See below, § 264. VIII. p. 314 ; Nys, L pp. 522- 

^ The Institute of International 533 ; Bonlils, Nos. 53 *“ 

Law is studying the matter. (See 
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§ 175. It should be mentioned that not ev^ry part 
of territory is alienable by the owner State. For it 
is evident that the territcffial w:ail:ers 
^epa^abje. appurten^ of the land as are the 
territorial subsoil and atmosphere. Qply pieces of 
larid together with the appurtenant territorial waters 
lire alienable parts of te^itoigr,' There is, however, 
pne exception to this, since boundary waters ^ may 
wholly belong to one of the riparian States, and may 
therefore be transferred through cession from one to 
the other riparian State without the bank itself. 
But it is obvious that this is only an apparent, not a 
real, exception to the rule that territorial waters are 
inseparable appurtenances of the land. For boundarj'^ 
waters that are ceded to the other riparian State 
remain an appurtenance of land, although they are 
now an appurtenance of the one bank only. 

See below, § 185. ^ See below, § 199. 
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Grotius,!!. c. 2, §§ i i-i 5— Pufendorf, IILc.3,§ 8— Vattel, II. §§117, 128, 
129, 134 — Hall, § 39 — Westlake, Lpp. 142-159 — Lawrence, § 112 — 
Phillimore, I. §§ 125 151 — Twiss, I. § 145— HalleckJ I'PP* 

— Taylor, §§ 233-241 — Walker, § 16 — ^Wharton, I. § 30 — Wheaton, 
§§ 192-205 — Bluntsohli, §§ 314, 315 — Hartmann, § 58 — Heffter, § 77 
— Caratheodory in Holtzendorff, IL p. 279- 406 — Gareis, § 20 — 
Liszt, §§ 9 and 27 — UUmann, §§ 76 and 94 — Bonhls, Nos. 520-531 
— Despagnet, Nos. 461-467 — Pradier-Fod6r^, IL Nos. 688-755 — 
Nys, 1 . pp. 438-441 — Eivier, I. p. 142 and§ 14 — Calvo, 1 . §§ 302-340 
— Fiore, IL Nos. 755-776 — Martens, 1 . § 102, II. § 57 — Dolavand, 
“ Navigation . . . sur les fleuves internationaux (1885) — Engehardt, 
** Du regime conventionnel des fleuves internationaux ” (1879), 

“ Histoire du droit fluvial conventionnel ” (1889) — Vernesco, “ Des 
fleuves en droit international ” (1888) — Orban, “ Etude sur le droit 
fluvial international ” (1896). — Berg^s, “Du regime de navigation 
des fleuves internationaux ” (1902). 

§ 176. Theory and practice agree upon the rule 
that rivers are part of the territory of the riparian 
State. Consequently, if a river lies -wholly, that is, 
from its sources to its mouth, -within the boundaries 
of one and the same State, such State owns it ex- 
clusively. As such rivers are under the sway of one 
State only and exclusively, they are named “ national 
rive rs .” Thus, all rivers of Great Britain are national, 
and so are, to give some Continental examples, the 
Seine, Loire, and Garonne, which are French ; the 
Tiber, which is Italian ; the Volga, which is Kussian. 
But many rivers do not run through the land of one 
and the same State only, whether they are so-called 
“ bou ndary rive rs.” that is, rivers which separate two 
different States from each other, or whether they run 
through several States and are therefore named 
“ not-national rivers.” Such rivers are not owned 
by one State alone. Boundary rivers belong to the 
VOL. J. Q 
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territory of the States they separate, the boundary 
i line ^ running either through the middle of the river 
! or through the middle of the so-called mid-channel 
of the river. And rivers which run through several 
States belong to the territories of the States cou- 
’ cemed ; each State owns that part of the river which 
runs through its territory. 

There is, however, another group of rivers to be 
mentioned, which comprises all such rivers as are 
navigable from the Open Sea and at the same time 
either separate or pass through several States between 
their sources and their mouths. Such rivers, too, 
belong to the territory of the different States con- 
cerned, but they are nevertheless named “ iyglerna- 
t ional ri vers,” because freedom of navigation in time 
of peace on all of those rivers in Europe and on 
many of them outside Europe for merchantmen of all 
nations is recognised by International Law. 

§ 177. There is no rule of the Law of Nations in 
existence which grants foreign States the right of 
admittance of their public or private vessels to navi- 
gation on national rivers. In the absence of com- 
mercial or other treaties granting such a right, every 
State can exclude foreign vessels from its national 
rivers or admit them under certain conditions only, 
such as the payment of a due and the like. The 
I teaching of Grrotius (IT. c. 2, § 1 2) that innocent passage 
; through rivers must be granted has not been recog- 
I nised by the practice of the States, and Bluntschli’s 
I assertion (§314) that such rivers as are navigable from 
i: the Open Sea must in time of peace be open to vessels 
I of aU nations, is at best an anticipation of a future 
rule of International Law which does not as yet exist. 

As regards boundary rivers and rivers running 
^ See below, § 199. 
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through geveral States, th§ riparian States can regu- 
late navigation on such parts of these rivers as they[ 
own, and they can certainly exclude vessels of non-l 
riparian States altogether unless prevented therefromj 
by virtue of special treaties. 

§ 178. Whereas there is certainly no recognised Naviga- 
principle of free navigation on national, boundary, iXr°" 
and not-national rivers, a movement for the recog-' 
nition of free navigation on international rivers! 
set in at the beginning of the nineteenth century, t 
Until the French Revolution towards the end of the ^ 
eighteenth century, the riparian States of such rivers 
as are now called international rivers could, in the 
absence of special treaties, exclude foreign vessels 
altogether from those parts of the rivers which run 
through their territory, or admit them under dis- 
cretionary conditions. Thus, the river Scheldt was 
wholly shut up in favour of the Netherlands accord- 
ing to article 14 of the Peace Treaty of Munster of 
1648 between the Netherlands and Spain. The de- 
velopment of things in the contrary direction begins 
with a Decree of the French Convention, dated 
November 16, 1792, which opens the rivers Scheldt 
and Meuse to the" vessels of all riparian States. But I 
it was not until the Vienna Congress’^ in 1815 that! 
the principle of free navigation on the intefnatronal i 
rivers of Europe by merchantmen of not only the 
riparian but of all States was proclaimed. The Con- 
gress itself realised theoretically that principle in 
making arrangements ^ for free navigation on the 
rivers Scheldt, Meuse, Rhine, and on the navigable 
tributa;ries of the latter— namely, the rivers Neckar, 


' Articles 108117 of the Final * “ Begiements pour la libre 
Act of the Vienna Congress. (See navigation des rivieres.’' See 
Martens, N.K., II. p. 427.) Martens, N.K. IT. p. 434. 
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Maine, and Moselle — although more thian fifty 
years elapsed before the principle became realised 
in practice. 

The next step was taken by the Peace Treaty 
of Paris of 1856, which by its article 15^ stipu- 
lated free navigation on the Danube and expressly 
|declare 3 *tlie principle of the Vienna Congress regard- 
ling free navigation on international rivers for mer- 
ichantmen of all nations as apart of “ European Public 
I Law.” A special international organ for the regula- { 
* tion of navigation on the Danube was created, the I 
so-called European Danube Commission. 

A further development took place at the Congo 
Conference at Berlin in 1884— 85, since the General 
Act 2 of this Conference stipulated free navigation on 
the rivers Congo and Niger and their tributaries, and 
created the so-called “ International Congo Com- 
mission” as a special international organ for the 
regulation of the navigation of the said rivers. 

Side by side with these general treaties, which 
recognise free navigation on international rivers, 
stand treaties ^ of several South American States 
with other States concerning free navigation for 
merchantmen of all nations on a number of South 
American rivers. And the Arbitration Court in the 
case of the boundary dispute between Great Britain 
and Venezuela decided in 1903 in favour of free 
navigation for merchantmen of all nations on the 
rivers Amakourou and Barima. 

Thus the principle of free navigation which is a 
settled fact as regards all European and some African 

' See MartonB, N.R.G. XV. p. navigation du Danube, Berlin, 
776. The documents concerning 1904. 

navigation on the Danube are * See Martens, 2nd ser, 

collected by Sturdza, Recueil de X. p. 417. 
documents relatifs a la lib©rt <5 do ^ See Taylor, § 238. 
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internatj^HiaJ rivers^ ^tended ,/ 

over "all otlier international rivers of the world. Blit 
when several writers maintain that free navigation 
on all international rivers of the world is already 
a recognised rule of the Law of Nations, they 
are decidedly wrong, although such a universal rule 
will certainly be proclaimed in the future. There 
can be no doubt that as regards the South American 
rivers the principle is recognised by treaties between 
a small number of Powers only. And there are 
examples which show that the principle is not yet 
universally recognised. Thus by article 4 of the 
Treaty of Washington of 1854 between Great Britain 
and the United States the former grants to vessels of 
the latter free navigation on the river St. Lawrence 
as a revocable privilege, and article 26 of the Treaty 
of Washington of 1871 stipulates for vessels of the 
United States, but not for vessels of other nations, 
free navigation “for ever” on the same river. ^ 

I should mention that the Institute of International 
Law at its meeting at Heidelberg in 1 888 adopted a 
Projet de Reglement international de navigation fluviale,“ 
which comprises forty articles. 

’ See ‘Wharton, pp. 81-83, and ’ See Annuaire, IX. p. 182. 

Hall, § 39. 
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Lakes and Land-locsked Seas. 

Vattel, I. § 294—Hall, § 38—Phillimorc, L §§ 205-20SA— Twiss, I. 

§ 181 — Hallook, L p. 170 — Bluntfichli, § 316 — Hartmann, § 58— 
Heffter, § 77 — Caratheodory in Holtzendorfif, IL pp. 378-385— 
Gareis, §§ 20-21 — Liszt, § 9 — Ullmann, §§ 77 and 94 — Bonfils 
Nos. 495-505 — Despagnet, No. 416 — Pradier-Fod^re, IL Nos, 640- 
649— Nys, I, pp. 447-450— Calvo, I. §§ 301, 373, 383— Fiore, II. 
Nos. 811-813— Martens, I. § 100 — Eivier, L pp, 143-145, 230— 
Mischefif, ‘‘ La Mer Noire etles detroits do Constantinople (1901). 

§ 1 79. Theory and practice agree upon the rule | 
that such lakes and land-locked seas as are entirely j 
enclosed by the land of one and the same State are ( 
part of the territory of this State. Thus t he Dead ? 
Sea in JPalestine ,is, T the Sea of Aral is 

Eussian, the Lake Of Como is Italian territory. 
As regards, however, such lakes and land-locked 
seas as are surrounded by the territories of several 
States, no unanimity exists. The majority of writers 
consider these lakt^s and land-locked seas parts 
Qf.,th^e . surrounding territories, but several' dissent, 
asserting that these lakes and seas do not belong 
to the riparian States, but are free like the Open 
Sea. The practice of the States seems to favour the 
opinion of the majority of writers, for special treaties 
frequently arrange what portions of such lakes and 
seas belong to tlie riparian States. Examples are : — 
The Lake of Constance, which is surrounded by the 
territories of Germany (Baden, Wurtemberg, Bavaria), 
Austria, and Switzerland (Thurgau and St. Gall) ; 
the Lake of Geneva, which belongs to Switzerland and 
France ; the Lakes of Huron, Erie, and Ontario, 
which belong to British Canada and the United 

' See, for instance, Calvo, I. § 301 ; Caratheodory in Holtzendorff, 
11. p. 378. 
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States ; .the Caspian Sea, which belongs to Persia and 
Russia.^ 

§ 180. In analogy with so-called international So-oaiied 
rivers, such laJjes. and land-locked seas as are .sur- National 
pounded by the territories of several States and are 
at the same time navigable from the Open Sea, , are locked 
called “ jjaternation.ad lakes an^^ 

However, although some writers ^ dissent, it must be 
emphasised that hi the rto the Law of Nations has not 
yet recognised the principle of free navigation on 
such lakes and seas. The only case in which such 
free navigation is stipulated is that of the lakes 
within the Congo district.^ But there is no doubt 
that in a near future this principle will be recognised, 
and practically all so-called international lakes and 
land-locked seas are actually open to merchantmen of 
ali nations. Good examples of such international 
lakes and land-locked seas are the fore-named lakes of 
Huron, Erie, and Ontario. 

§ 1 81. It is of interest to give some details regard- The Black 
iiig the Sea- This is a, landilpcked sf 
was undoubtedly wholly a part of Turkish territory 
M long as the enclosing land was Turkish only, and 
as long as the Bosphorus and the Dardanelles, the 
approach to the Black Sea, which are exclusively 
part of Turkish territory, were not open for merchant- 
men .of all nations. But matters have changed 
through Russia, Roumania, and Bulgaria having 
hecom,e riparian States. It would be wrong to main- | 
tain that now the Black Sea belongs to the territories I 

^ But the Caspian Sea is almost 230; Caratheodory in Iloltzen- 
entirely under Bussian control dorff, IL p. 378 ; Calvo, I. § 301. 
through the two treaties of * Article 15 of the General 
Gulistan (1813) and Tourkmant- Act of the Congo Conference, 
schai (1828). (Sec Kivier, I. p. (See Martens, N.E.G., 2nd ser. X, 
i 44 » and Phillimore, I. § 205,) p. 417.) 

* See, for instance, Bivier, I. p. 
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of the 4 ^^ for jthe Bosphorus and the 

Dardanelles, although belonging to Turkish territory, 
are nevertheless parts of the Mediterranean Sea, and 
are now open to merchantmen of all nations. The 

of a^^ Article ii of 

the Beace Treaty of Paris,^ i §56, n§i^tjaliseA^ 

^^e^, , declared it open to merohantroen. ctf .4^ 
butjiT^^terdict^ mep-ofryR;ac,9f th^ riparian as well 
as of other States, admitting only a few Turkish and 
Pussian public vessels for the seryice of their coasts. 
But although the neutralisation was stipulated “ form- 
ally and in perpetuity,” it lasted only till 1870. In 
that year, during the Franco-German war, Russia 
shook off the restrictions of the Treaty of Paris, and 
the Powers assembled at the Conference of Dondon 
signed on March 13, 1.871, the Treaty of Lon- 
don,^ by which the neutralisation of the Black 
Sea and the exclusion of men-of-war therefrom were 
abolished. But the right of the Porte to forbid 
foreign men-of-war passage through the Dardanelles 
and the Bosphorus * was upheld by that treaty, as 
was also free navigation for merchantmen of all 
nations on the Black Sea. 

^ See below, § 252. ^ See Martens, N.R.G. XVTII. 

* See Martens, N.R.G. XV. p. p. 303. 

775* ^ See below, § 197. 
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Canals 

Westlake, I. pp. 320-331 — Lawrence, § no, and Essays, pp. 41-162 
— Phillimore, I. §§ 399 and 207 — Caratheodory in Holtzendorff, II. 
pp. 386-405 — Liszt, § 27 — Ullmann, § 95 — Bonfils, Nos. 51 1-5 15 — 
Pradier-Fodere, II. Nos. 658-660 — Nys, 1 . pp. 475“495 — Bivier, 
I. 5 — Oalvo, I. §§ 376 -380 — Martens, II. § 59 — Sir Travers Twiss 

inR.L VIL(i875),p. 682, XIV. (1882) p. 572,XVIL (1885), p. 615— 
Holland, Studies, pp. 270-298 — Asser in B.I. XX. (1888), p. 529 
— Bustamante in B.I. XXVII. (1895), P» — Eossignol, “Le 

Canal de Suez ” (1898) — Camand, “ Etude sur le regime juridique du 
Canal de Suez ” (1899) — Charles-Roux, ‘‘L'isthme et le canal do 
Suez ” (1901). 

§ 182. That canals are parts of the territories of 
|the respective territorial States is obvious from the 
Ifact that they are artificially constructed waterways. 
And there ought to be no doubt ^ that all the rules 
regarding rivers must analogously be applied to 
canals. The matter needs no special mention at all 
were it not for the interoceanic canals which have 
been constructed during the second half of the 
nineteenth century or are contemplated in the 
future. And as regards one of these, the Empji-pr 
Willig|n, .Caiuul, which connects the Baltic with the 
North Sea, there is nothing to be said but that it 
is a canal made mainly for strategic purposes by the 
German Empire entirely through German territory. 
Although Germany keeps it open for navigation 
to vessels of all other nations, she exclusively 
.controls the navigation thereof, and can at any 
moment exclude foreign vessels at discretion, or admit 
Sthem upon any conditions she likes, apart from special 
[treaty arrangements to the contrary. 
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^ See, however, Holland, Studies, p. 278, 
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yvp § 183. The only other interoceanic canal in exist- 

Canak. ence is that of , Suez, which connects the Eed Sea 
with the Mediterranean. Already in 1838 Prince 
Mettemich gave his opinion that such a canal, if 
ever made, ought to become neutralised by an inter- 
national treaty of the Powers. When, in.. 1869, the 
Suez Canal was opened, jurists and diplomatists 
at once discussed what means could be found to 
secure free navigation upon it for vessels of all kinds 
and all nations in time of peace as well as of war. In 
1875 Sir Travers Twiss^ proposed the neutralisation 
of the canal, and in 1879 the Institute of Interna- 
tional Law gave its vote “ in favour of the protection 
of free navigation on the canal by an international 
treaty. In 1883 Great Britain proposed an inter- 
national conference to the Powers for the purpose of 
neutralising the canal, but it took several years 
until an agreement was actualised. This was done 
by the Convention of Constantinople ^ pf Qgfgljex 

between Great Britain, Austria-Hungar}^ 
E’raiKre, Germany, Holland, Italy, Spain, Russia, and 


> See B.I. VII. pp. 682- 694. 

* See Annuaire, III. and IV. 
vol. I, p. 349* 

® See Martens, N.R.G., 2nd 
ser. XV- p. 557. It must, however, 
be mentioned that Great Britain 
iB a party to the Convention of 
Constantinople under the reserva- 
tion that its terms shall not be 
brought into operation in so far 
as they would not be compatible 
with the transitory and exceptional 
condition in which Egypt is put 
for the time being in consequence 
of her occupation by British forces, 
and in so far as they might fetter 
the liberty of action of the British 
Government during the occupation 
of Egypt. But article 6 of the 
Declaration respecting Egypt and 


Morocco signed at London on 
April 8, 1904, by Great Britain 
and Franco (see Parliamentary 
Papers, France, No. i (1904), p, 9), 
has done away with this reserva- 
tion, since it stipulates the fol- 
lowing : — “ In order to ensure the 
free passage of the Suez Canal, 
His Britannic Majesty’s Govern- 
ment declare that they adhere to 
the stipulations of the Treaty of 
October 29, 1888, and that they 
agree to their being put in force. 
The free passage of the canal being 
thus guaranteed, the execution of 
the last sentence of paragraph i 
as well as of paragraph 2 of article 
8 of that treaty will remain in 
abeyance.” ( See Holland, Studies, 
p. 293, and Westlake, I. p. 328.) 
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Turkey. This treaty comprises seventeen articles, 
whose more important stipulations are the fol- 
lowing : — 

(1) The cana l is op en, in time of peace as well as 
pf war, to merohanl^aHaialLHefe 

No attempt to restrict this free usage of the canal is 
allowed in time either of peace or of war. 
canal can never bp blockaded (article i ). 

(2) In tirne of war, even if Turkey is a belligerent,| 
no. act of hostility is allowed.,, .either inside the Qanal| 
itself or within three sea miles from its ports. Men^ 
of-war of the belligerents have to pass through thef 
C.aual without delay. They may not stay longer| 
than twenty-four hours, a case of absolute necessity! 
excepted, within the harbours of Port Said and Suez| 
and twentv-four hours must intervene between thd 
departure from those harbours of a belligerent man-i 
of-war and a vessel of the enemy. Troops, muni-| 
tions, and other war material may neither be shippeij 
nor unshipped within the canal and its harbours^ 
All rules regarding belligerents men-of-war are like-i 
wise valid for their prizes (articles 4, 5, 6). 

(3) No men-of-war are allowed to be stationed 
inside the canal, but each Power may station two 
men-of-war in the harbours of Port Said and Suez. 
Belligerents, however, are not allowed to station 
men-of-war in these harbours (article 7). No 
permanent fortifications are allowed in the canal 
(article 2). 

(4) It is the task of Egypt to secure the carrying 
out of the stipulated rules, but the consuls of the 
Powers in Egypt are charged to watch the execution 
of these rules (articles 8 and 9). 

(5) The signatory Powers are obliged to notify the? 
treaty to others and to invite them to accede theretd 
(article 16). 
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The § 184. Already in 1850 Great Britain and the 

United States in the Clayton-Bulwer Treaty^ of 
Washington had stipulated free navigation and neutra- 
lisation, of a cai^Tjetween the ^Pacific and the 
Atlantic Ocean proposed to be constructed by the 
way of the river St. Juan de Nicaragua and either or 
both of the lakes of Nicaragua and Managua. In 
1 88 1 the building of a canal through the Isthmus of 
Panama was taken in hand, but in 1888 the works 
were stopped in consequence of the financial collapse 
of the Company undertaking its construction. After 
this the United States came back to the old project 
of a canal by the way of the river St. Juan de 
Nicaragua. For the eventuality of the completion 
of this canal, Great.Britain and the United States 
sj^Lied, . on ..February 5, jftOQ, the Convention of 
Washington, -wliich stipulated free navigation on and 
ngutralisation of the proposed canal in analogy with 
the Convention of Constantinople, 1888, regarding 
the Suez Canal, but ratification was refused by the 
Senate of the United States. In the following year, 
however, on November 18, 1901, another treaty 
was signed and afterwards ratified. This so-called 
Hay-Pauncefote Treaty applies to a canal between 
the Atlantic and Pacific Oceans by whatever route 
may be considered expedient, and its five articles 
are the following : — 

Article i 

The High Contracting Parties agree that the present 
Treaty shall supersede the aforementioned Convention of 
April 19, 1850. 


* See Martens, N.R.G. XV. p. to a proposed canal through the 
1 87, According to its article 8 Isthmus of Panama, 
this treaty was also to be applied 
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Article 2 

% 

It is agreed that the canal may be constructed under 
the auspices of the Government of the United States, 
either directly at its own cost, or by gift or loan of money 
to individuals or corporations, or through subscription to 
or purchase of stock or shares, and that, subject to the 
provisions of the present Treaty, the said Government 
shall have and enjoy all the rights incident to such con- 
struction, as well as the exclusive right of providing for 
the regulation and management of the canal. 

Article 3 

The United States adopts, as the basis of the neutralisa- 
tion of such ship canal, the following Rules, suSstahtially 
as embodied in the Convention of Constantinople, signed 
October 29, 1888, for the free navigation of the Suez 
Canal, that is to say : — 

1. The canal shall be free and open to the vessels of 
conunerce and of war of all nations observing these; 
Rules, on terms of entire equality, so that there shall be; 
no discrimination against any such nation, or its citizens 
or subjects, in respect of the conditions or charges of; 
trafl&c, or otherwise. Such conditions and charges of 
traffic shall be just and equitable. 

2. The canal shall never be blockaded, nor shall any 
right of war be exercised or any act of hostility be 
committed within it. The United States, however, shall 
be at liberty to maintain such military police along the 
canal as may be necessary to protect it against lawlessness 
and disorder. 

3. Vessels of war of a belligerent shall not revictual 
nor take any stores in the canal except so far as may be 
strictly necessary ; and the transit of such vessels through 
the canal shall be effected with the least possible delay in 
accordance with the regulations in force, and with only 
such intermission as may result from the necessities of 
the service. 

Prizes shall be in all respects subject to the same rules 
as vessels of war of belligerents. 
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4. No belligerent shall embark or disembark ^troops, 
munitions of war, or warlike materials in the canal, 
except in case of accidental hindrance of the transit, and 
in such case the transit shall be resumed with all possible 
despatch. 

5. The provisions of this article shall apply to waters 
adjacent to the canal, within three marine miles of 
either end. Vessels of war of a belligerent shall not 
remain in such waters longer than twenty-four hours at 
any one time except in case of distress, and in such case 
shall depart as soon as possible ; but a vessel of wm 
of one belligerent shall not depart within twenty-four 
hours from the departure of a vessel of war of the other 
belligerent. 

6. The plant, establishments, buildings, and all works 
necessary to the construction, maintenance, and operation 
of the canal shall be deemed to be part thereof, for the 
purposes of this Treaty, and in time of war, as in time of 
peace, shall enjoy complete immunity from attack or 
injury by belligerents, and from acts calculated to impair 
their usefulness as part of the canal. 

Article 4 

It is agreed that no change of territorial sovereignty or 
of the international relations of the country or countries 
traversed by the before-mentioned canal shall affect the 
general principle of neutralisation or the obligation of the 
high contracting parties under the present Treaty. 

Article 5 

The present Treaty shall be ratified by his Britannic 
Majesty and by the President of the United States, by 
and with the advice and consent of the Senate thereof ; 
and the ratifications shall be exchanged at Washington 
or at London at the earliest possible time within six 
months from the date hereof. 

In faith whereof the respective Plenipotentiaries have 
signed this Treaty and thereunto affixed their seals. 
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Done in duplicate at Washington, the i8th day of 
Novemb*er, in the year of Our Lord 1901. 

(Seal) Pauncefote. 
(Seal) John Hay. 

On November 18, 1903. a treaty was concluded; 
between the United States and the new Eepublic of 
Panama according to which Panama ceded to the 
United States the land required for the construction 
of a canal between Colon and Panama, and, further, 
the land on both sides of the canal to the extent of 
five miles on either side.^ 
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— Perels, § 5. 

§ 185. Mariti me, , belt is that part of the sea which, statePro- 
in contradfstinction to the Open Sea, is under the Maritime 

sway of .the ripMtftV^ no unanimity 

exists with regard to the nature of the sway of the 
riparian States. Many writers maintain that such 
sway is soyereigijty, that the ,majitinie belt^^k 

‘ See Martens, N. K. G. 2nd ser. xxxi. p. 699. 
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of the territory of the riparian State, and that the 
territorial supremacy of the latter extends over its 
coast waters. Whereas it is nowadays universally 
recognised tliat the Open Sea cannot be State pro- 
perty, such part of the sea as makes the coast waters 
would, according to the opinion of these writers, 
actually be the State property of the riparian States, 
although foreign States have a right of innocent 
passage of their merchantmen through the coast 
waters. 

On the other hand, many writers of great authority 
emphatically deny the territorial character of the 
maritime belt and concede to the riparian States, in 
the interest of the safety of the coast, only certain 
powers of control, jurisdiction, police, and the like, 
but not sovereignty. 

This is surely erroneous, since the real facts of 
international life would seem to agree with the 
first -mentioned opinion only. Its supporters rightly 
maintain ^ that the universally recognised fact of the 
exclusive right of the riparian State to appropriate 
the natural products of the sea in the coast waters, 
especially the use of the fishery therein, can coincide 
only with the territorial character of the maritime 
belt. The argument of their opponents that, if the 
belt is to be considered a part of State territory, 
every riparian State must have the right to sell and 
exchange its coast waters, can properly be met by 
the statement that territorial waters, of all kinds are 
inalien able appurtenances Jl.ftf th§ riparian States . 

§ 1 86 . Be that as it may, the question arises how 

^ Hall, p. 158. The tx^estion is hoek's (De Dominio Maris, c. 5) 
treated with great clearness by opinion that a riparian State can 
Heilborn, System, pp. 37-57, and alienate its maritime belt without 
Schiicking, pp. 14-20. the coast itself, is at the present 

^ See above, § 175. Bynkers- day untenable. 
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far into sea those waters extend which are coast 
waters and are therefore under the sway of the 
riparian State. Here, too, no unanimity exists upon 
either the starting line of the belt on the coast or 
the breadth itself of the belt from such starting' 
line. 

(1) Whereas the starting Ijne is sometimes drawn 
along high-water mark, many writers draw it along 
low-water mark. Others draw it along the depths 
where the waters cease to be navigable ; others again 
along those depths where coast batteries can still 
be erected, and so on.^ But the number of those 
Who draw it along low- water mark is increasing. 
Tlie Institute of International Law^ has voted in 
favour of this starting line, and many treaties stipu- 
late the same. 

(2) With regard to the breadth of the maritime 

belt various opinions have in former times been held, 
and very exorbitant claims have been advanced by 
different States. And although BYnkershoek’s rule 
that terrae jwtestas Jinitur ubi jinitur annorvm vis is 
now generally„„,|^^^^^^ practice, 

and consequently a belt of such breadth is cqn- 
sidmd«,j«ideY thQ -SFay^^^ State as i%’ 

Y.ithiTY,.§ffecti ve^^^^^ .sll,Q.rq hatt§ri&§» there is,’ 

still no unanimity on account of the fact that such; 
range is day by day increasing. Since at the end of 
the eighteenth century the range of artillery was 
about nulg^§^^ that distance 

became generally recognised as the breadth of the 
maritime belt. But no sooner was a common doctrine 
originated than the range of projectiles increased with 
the manufacture of heavier guns. And although 
many States in Municipal Laws and International 

^ See Schiicking, p. 13. * See Annuaire, XIII. p, 329. 
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Treaties still adhere to a breadth of on^ marine 
league, the time wiU come when by a common 
agreement of the States such breadth will be very 
; much extended.^ As regards Great Britain, the 
Territorial Waters Jurisdiction Act^ of 1878 (41 and 

i p Viet. c. 73) specially recognises the extent of the 
erritorial maritime belt as three miles, or one marine 
eague, measured from the low- water mark of the coast. 
PiBheries, § 1 87. Theory and practice agree that the riparian 
PoHoe^and exclusively reserve the fishery within the 

Maritime maritime belt^ for its own subjects, whether fish 
moniais or pearls or amber or other products of the sea are 
Belt.’” **** consideration. 

It is likewise agreed that the riparian State can, in 
the absence of special treaties to the contrary, exclude 
foreign vessels from navigation and trade along the 
coast, the so-called cabotage, and reserve this cabotage 
exclusively for its own vessels. 

Again, it is agreed that the riparian State exclu- 
sively exercises police and control within its maritime 
belt in the interest of its custom-house duties, the 
secrecy of its coast fortifications, and the like. Thus 
foreign vessels can be ordered to take certain routes 
and to avoid others. 

And it is, lastly, agreed that the riparian State 
can make laws and regulations regarding maritime 
ceremonials to be observed by such foreign merchant- 
men as enter its territorial maritime belt.^ 

§ 188. Although the maritime belt is a portion of 

' The Institute of International purpose of fishery a three miles 
Law has voted in favour of six wide territorial maritime belt, 
miles, or two marine leagues, as See, for instance, article i of 
the breadth of the belt. See the Hague Convention concerning 
Annuaire, XIII. p. 328. police and fishery in the North 

^ See above, § 25, and Maine, Sea of May 6, 1882. (Martens, 
p. 39. N.R.G., 2nd ser. IX. p. 556.) 

* All treaties stipulate for the * See Twiss, I. § 194. 
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the territory of the riparian State and therefore 
under the absolute territorial supremacy of such 
State, t he belt is nevertheless, according^ to the 

natipns„|oriMff^l§i: ggJPMig ^ ^ cabotage excepted. 
And it is the common conviction* that every State 
has by customary International Law the right to 
demand that in time of peace its merchantmen may 
inoffensively pass through the territorial maritime 
belt of every other State. Such right is correctly 
said to be a consequence of the freedom of the Open 
Sea, for without this right navigation on the Open 
Sea by vessels of all nations would in fact be an 
impossibility. And it is a consequence of this right 
that no Sta te can lev y . to lls fo r jihe ,m^^^ 
foreign , ^vessels, through its ruarithije, belt . Although 
the riparian State may spend a considerable amount of 
money for the erection and maintenance of light- 
houses and other facilities for safe navigation within 
its maritime belt, it cannot make merely passing 
foreign vessels pay for such outlays. It is only when 
foreign ships cast anchor within the belt or enter a 
port that they can be made to pay dues and tolls by 
the riparian State. Some writers ^ maintain that allj 
nations have the right of inoffensive passage for their| 
merchantmen by usage only, and not by dip cust.O*nary| 
Law of Nations, and that, consequently, in strict laWj 
a riparian State can prevent such passage. They arel 
certainly mistaken. An attempt on the part of a 
riparian State to prevent free navigation through the 
maritime belt in time of peace would meet with stern 
opposition on the part of all other States. 

But a right of foreign States for their men-of-war 
to pass unhindered through the maritime belt is 
See above, § 142. - Kluber, § 76; Tradier-Fodere, II. No. 628. 
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not generally recognised* Although many, writers 
assert the existence of such a right, many others 
emphatically deny it. As a rule, however, in 
Dractice no State actually opposes in time of peace 
|;he passage of foreign raen-of-war and other public 
i'^essels through its maritime belt. And it may safely 
be stated, first, that a usage has grown up by which 
such passage, if in every way inolfensive and without 
danger, shall not be denied in time of peace; and 
secondly, that it is now a eustomaiy rule of Inter- 
national Law that the right of passage through such 
parts of the maritime belt as+form .part pf .tlte high- 
ways,.^ for international traffic cannot be denied to 
foreign nien-o,f-war-^ 

§ i8g. That the riparian vState has exclusive 
jurisdiction within the belt as regards mere matters 
of police and control is universally recoguiised. 
iThus it can exclude forei.gn pilots, can make custom- 
'house arrangements, sanitary regulations, laws con- 
cerning stranded vessels and goods, and the like. 
It is further agreed that foreign merchantmen cast- 
ing anchor within the belt or entering a port, fall 
at once and ipso facto under the jurisdiction of the 
riparian State. But it is a. moot-point whether such 
foreign vessels as do not stay but merely pass 
through the belt are for the time being under this 
jurisdiction. It is for this reason that the British 
Territorial Waters Jurisdiction Act of 1878 (41 & 
42 Viet. c. 73), which claims such jurisdiction, has 
called forth protests from many writers.^ The con- 
troversy itself can be decided by the practice of the 

^ See below, § 449. bays, and straits, voted against 

^ Sec Perels, pp. 69-77. The the jurisdiction of a riparian State 
Institute of International Law, over foreign vessels merely passing 
which at its meeting at Paris in through the belt. (See Anmmire 
1 894 adopted a body of eleven rules XIII. p. 328.) 
regarding the maritime belt, gulfs, 



MARlTIBft: BELT 


245 


States Qnly. The British Act quoted, the basis ofi 
which is, in my opinion, sound and reasonable, is a 
powerful factor in initiating such a practice ; but as 
yet no common practice of the States can be said to 
exist. 

§ 190. Different from the territorial maritime belt Zone for 
is the zone of_ the Open Sea, over which a riparian an^Bani- 
State extends the operation of its revenue and 
sanitary laws. The fact is that Great Britain and 
the United States, as well as other States, possess 
revenue and sanitary laws which impose certain 
duties not only on their own but also on such 
foreign vessels bound to one of their ports as are 
approaching, but not yet within, their territorial: 
maritime belt. ^ Twiss and Phillimore agree that in 
strict law these Municipal Laws have no basis, since 
every State is by the Law of Nations prevented from 
extending its jurisdiction over the Open Sea, and that 
it is only the Comity of Nations which admits tacitly 
the operation of such Municipal Ijaws a? long as 
foreign States do not object, and provided that no 
measure is taken within the territorial maritime belt 
of another nation. I doubt not that in time special 
arrangements will be made as regards this point 
through a universal international convention. But 
I believe that, since Municipal Laws of the above kind 
have been in existence for more than a hundred 
years and have not been opposed by other States, a 
customary rule of the Law of Nations may be said to 
exist which allows riparian States in the interest of 
their revenue and sanitary laws to impose certain 

^ See, for instance, the British Halleck, I. p. 157; Stoerk in 
so-called 9 Goo. II. Holtzendorlf, II. pp. 475 478; 

c. 35 and 24 Geo. III. c. 47. Tho Perels, § 5 (pp. 25- 28). See also 
ruattor is treated by Taylor, § 248; Hall, Foreign Powers and Juris- 
Twiss, I. § 190; Phillimore,!. § 198; diction, §§ 108 and 109. 
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duties on such foreign vessels bound to their ports 
as are approaching, although not yet within, their 
territorial maritime belt. 


vn 

Gulfs and Bays 

Vattel, § 291 — Hall, § 41 — Westlake, I.pp. 183-192 — Lawrence, §§ 107- 
109 — Phillimore, I- §§ 196-206 — Twiss, I. §§ 181-182 — Halleck, I. 
pp. 165- 1 70 --Taylor, §§ 229 231 — ^Walker, § 18 — Wharton, I. §§ 27- 
28- -Wheaton, §§ 181-190— Bhmtschli, §§ 309- 310 — Hartmann, § 58 
— Heffter, § 76 — Stoerk in HoltzendorfT, II. pp. 419 -428 — Gareis, 
§ 21 — Liszt, 5 9 — Ullmann, § 77 — l^onfils, No. 516 — Despagnet, 
Nos. 414 415 — Pradier-Fod^‘re, II. Nos. 661-681 — Nys, I. pp. 441 ~ 
447— Eivier, I. pp. I53 --I57 — Calvo, 1 . §§ 366 -367 — Fiore, II. Nos. 
808-815 — Martens, 1 . § 100 — Porels, § 5 — Schiicking, “Das Kiisten- 
meer im internationalon Eecht ” (1897), pp. 20-24. 
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§ 1 9 1 . It is generally admitted that such gulfs and 
bays as are enclosed by the land of one and the same 
riparian State, and whose entrance from the sea is 
narrow enough to be commanded by coast batteries 
erected on one or both sides of the entrance, belong 
to the territory of the riparian State even if the 
entrance is wider than two marine leagues, or six 
miles. 


Some writers maintain that gulfs and bays whose 
entrance is wider than ten miles, or three and a third 
marine leagues, cannot belong to the territory of the 
riparian State, and the practice of some States 
accords with this opinion. But the practice of other 
countries, approved by many writers, goes beyond 
, this limit. Thus Great Britain lipids the Bay of Con- 
H ce ptio n in Newfoundland to be territorial, although it 
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<roe8 for.ty miles into the land and has an entrance 
fifteen miles wide. And the United States claim the 
Chesapeake and Delaware Bays, as well as other inlets 
of the same character, as territorial,^ although many 
European writers oppose this claim. The Institute 
of International Law has voted in favour of a twelve 
miles mde entrance, but admits the territorial 
character of such gulfs and bays with a wider 
entrance as have been considered territorial for more 
than one hundred yeai:s.^ 

As the matter stands, i t is dou btfu l _ as regards 
]uany.^ul£s,,and .bays whether, tliey are territorial or 
npt- Examples of territorial bays in Europe are : 

The Zuider Ze e is Dutch; the Frische HafT, the 
Kurische HafF, and the Bay of Stettin, in the Baltic, 
are German, as is also the Jade Bay in the North Sea. 

The whole matter calls for an international congress 
to settle the question once for all which gulls and 
bays are to be considered territorial. And it must 
be specially observed that it is doubtful whether 
Great Britain would still, as she formerly did for 
centuries, claim the territorial character of the so-i 
called King’s Chambers,^ which include portions of 
the sea between lines drawn from headland to head-; 
land. 

§ 192. Gulfs and bays surrounded by the land ofi Non-tem- 
one and the same riparian State whose entrance is! and 
so wide that it cannot be commanded by coast' 
batteries, and, further, all gulfs and bays enclosed by| 
the land of more than one riparian State, however! 

^ See Taylor, §229, and Wharton, Chambers,” Phillimore (I. § 200) 

I. §§ 27 and 28. still keeps up this claim ; Lawrence 

* See Annuaire, XIIT. p. 329. (§ 107) is dpubtful about the 

^ Whereas Hall (§41, p. 162) matter, and WesTTake (I. p. 188) ■ ' 

says : “ England would, no doubt, seems to consider this claim as 
not attempt any longer to assert abandoned. As regards the 
a right of property over the King^s Narrow Seas, see below, § 194. 
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I narrow their entrance may be, are non-territorial. 
They are parts of the Open Sea, the marginal belt 
inside the gulfs and bays excepted. They can never 
36 appropriated, and they are in time of peace and 
war open to vessels of all nations including men-of- 
war. 

§ 193. As regards navigation and fishery within 
territorial gulfs and bays, the same rules of the Law 
of Nations are valid as those for navigation and 
fishery within the territorial maritime belt. The 
right of fishery may, therefore, exclusively be 
reserved for subjects of the riparian State. ^ And 
navigation, cabotage excepted, must be open to 
merchantmen of all nations, but foreign men-of-war 
need not be admitted. 

^ The .Hague Convention con- riparian States within a throe 
cerning police and fishery in the miles wide maritime belt only, 
North Sea, concluded on May 6, so that the fishery would be ro- 
1882, between Great Britain, served within such bays only as 
Belgium, Denmark, France, have an entrance not wider tlian 
Germany, and Holland, reserves six miles. (See Martens, N.It.G. 
in its article 2 the fishery within 2nd ser. IX. p, 556.) 
bays exclusively for subjects of tlic 
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VIII 

Straits 

Vattel, I, S 292— Hall, § 41-— Westlake, I. pp. I93--I97~-Lawrence, 

55 107-109?— Phillimore, 1 . 55 180-196 — Twiss, I. 55 183, 184, 189— 
Halleok, L pp* 165-170 — Taylor, 55 229-231 — Walker, 5 I 7 — 
Wharton, 55 2^-29— Wheaton, 55 181-190 — Bluntsohli, 5 303 — 
Hartmann, 5 65— Heflfter, 5 76 — Stoerk in Holtzendortf, II. pp. 419- 
428 — Gareis, § 3i — Liszt, 55 9 and 26— Ullmann, 5 77 — Bonfils, 

Nos. 506-511 — Despagnet, Nos. 424-427 — Pradier-Fod^r^, II. 

Nos. 650-656 — Nys, I. pp. 451-474 — Bivier, I. pp. 157-159 — Calvo, 
1.55368-372— Fiore, 11 . Nos. 745-754 — Martens, I. 5 loi — Holland 
Studies, p. 277. 

§ 194. All straits which are so narrow as to be what 
under the command of coast batteries erected 
either on one or both sides of the straits, are terri - 
torial. Therefore, straits of this kind whiclidivi^e 
the land of one and the same State belong to the 
territory of such State. Thus the Solent, which 
divides the Isle of Wight from England, is British, 
the n§rda|i,eEes..and. the Bosphorus are Turkish. Om 
the other hand, if such narrow strait divides the land! 
of two different States, it belongs to the territory of| 
both, the boundary line running, failing a special* 
treaty making another arrangement, through thd 
mid- channel.^ Thus the Lymoon Pass, the narrow 
strait which separates the British island of Hong 
Kong from the continent, was half British and half 
Chinese as long as the land opposite Hong Kong was 
Chinese territory. It w-ould seem that claims of 
States over wider straits than those which can be 
commanded by guns from coast batteries are no 
longer upheld. Thus Great Britain used formerly 
to claim the Narrow Seas — namely, the St. George’s 

' See below, § 199. 
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Channel, the Bristol Channel, the Irish Sea, and the 
North Channel — as territorial ; and Phillimore asserts 
that the exclusive right of Great Britain over these 
Narrow Seas is uncontested. But in spite of this 
assertion it must be emphasised that this right is 
contested, and I ’believe that Great Britain would 
1 now no longer uphold her former claim.^ At least 
I the Territorial Waters Jurisdiction Act 1878 does 
^ not mention it. 

Navi- § 195- rules of the Law of Nations concerning 

i^tery, navigation, fishery, and jurisdiction within the mari- 
;ana Jjirte- time belt apply likewise to navigation, fishery, and 
‘Straits. jurisdiction within straits. Foreign merchantmen, 
therefore, cannot be excluded; foreign men-of-war 
must be admitted to such straits as form part of the 
highways for international traffic ; the right of fishery 
may exclusively be reserved for subjects of the 
riparian State; and the latter can exercise jurisdiction 
over all foreign merchantmen passing through the 
straits. If the narrow strait divides the land of two 
different States, jui’isdiction and fishery are reserved 
for each riparian State within the boundary line 
running through the mid-channel or otlierwise as by 
treaty arranged. 

The § 196. The rule that foreign merchantmen must be 

sonnd^ i : allowed inoffensive passage through territorial straits 
Dues. without any dues and tolls wliatever, had one 

^ See Phillimore, I. § 1 89, and portion of the Channel which lies 
above, §191 (King’s Chambers), within St cepholm and Flat holm.” 
Concerning the Bristol Channel, (See also Westlake, I. p. 188, 
Hall (§ 41, p. 162, note 2) remarks : note 3.) 

It was apparently decided by ^ As, for instance, the Straits of 
the Queen’s Bench in Beg. v, Magellan. These straits were 
Cunningham (Bell’s Crown Cases, neutralised in 1881— see below, 
86) that the whole of the Bristol § 568, and voL II. § 72 — by a treaty 
Channel between Somerset and between Chili and Argentine. See 
Glamorgan is British territory; Abribat, Le detroit de Magellan 
possibly, however, the Court in- au point de viie international 
tended to refer only to that (1902), and Nys, 1 . pp. 470 474. 
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exception until the year 1857. From time im- 
memorial, Denmark had not allowed foreign vessels the 
passage through the two Belts and the Souud, a 
narrow strait which divides Denmark from Sweden 
and connects the Kattegat with the Baltic, without 
payment of a toll, the so-called Sound Dues.* Whereas 
in former centuries these dues were not opposed, 
they were not considered any longer admissible as 
SOCHI as the principle of free navigation on the sea 
became generally recognised, but Demnark neverthe- 
less insisted upon the dues. In 1857, however, 
an arrangement “ was completed between the mari- 
time Powers of Europe and Denmark by which the 
Sound Dues were abolished against a heavy indemnity 
paid by the signatory States to Denmark. And in 
the same year the United States entered into a coti- 
vention ^ with Denmark for the free passage of their 
vessels, and likewise paid an indemnity. With these 
dues has disappeared the last witness of former times 
when free navigation on the sea was not universally 
recognised. 

§ 197. The Bosphorus aiid Dardanelles, the two 
Turkish territorial straits which connect the Black 
Sea witli the Mediterranean, must be specially men- 
tioned.^ So long as the Black Sea was entirely 
enclosed by Turkish territory and was therefore a 
portion of this territory, Turkey could exclude foreign 
vessels from the Bosphorus and the Dardanelles 
altogether, unless prevented by special treaties. But 
when in the eighteenth century Eussia became a 

^ See the details, which have N.R.G. XVT. 2nd part, p. 345 *) 
historical interest only, in Twiss, ® Convention of Washington of 
I. § i88; Phillimore, 1 . § 189; April n, 1857. (See Martens, 
Wharton, I. §29; and Scherer, N.ll.G. XVII. ist part, p. 210.) 

I)er Sundzoll (1845), * See Holland, The European 

^ The Treaty of Copenhagen of Concert in the Eastern Question 
March 14, 1857. (See ^Martens, p. 225, and Perels, p. 29. 


The Bos- 
phorus 
and Dar- 
danelles. 



252 


STATE fCERBITORY 


I riparian State of the Black Sea and the lattep, there- 
I fore, leased to be entirely a territorial sea, Turkey, by 
; several treaties with foreign Powers, conceded free 
navigation through the Bosphorus and the Dar- 
danelles to foreign merchantmen. But she always 
upheld the rule that foreign men-of-war should be 
excluded from these straits. And by article i of 
the Convention of London of July lo, 1841, between 
Turkey, Great Britain, Austria, France, Prussia, and 
Russia, thi.8 rule was once for all accepted. Article i o 
of the Peace Treaty of Paris of 1856 and the Con- 
vention No. I annexed to this treaty, and, further, 
article 2 of the Treaty of London, 1871, again confirm 
the rule, and all those Powers which were not parties 
to these treaties submit nevertheless to it.^ Accord- 
ing to the Treaty of London of 1871, however, the 
.Porte can open the straits in time of peace to the 
men-of-war of friendly and allied Powers for the pur- 
pose, if necessary, of secui’ing the execution of the 
stipulations of the Peace Treaty of Paris of 1856. 

On the whole, the rule has in practice always 
been upheld by Turkey. Foreign light public vessels 
in the service of foreign diplomatic envoys at Con- 
stantinople can be admitted by the provisions of the 
Peace Treaty of Paris of 1856. And on several 
occasions when Turkey has admitted a foreign man-of- 
war carrying a foreign monarch on a visit to Con- 
stantinople, there has been no opposition by the 
Powers.^ But when in 1902 Turkey allowed four 
Russian torpedo destroyers to pass through the Black 
Sea on the condition that these vessels should be 
disarmed and sail under the Russian commercial flag, 

^ The United States, although the Convention of London, to 
she actually acquiesces in the which she is not a party. (See 
exclusion of her men-of-war, seems Wharton, 1. § 29,) 
not to consider herself bound by - See Perels, p. 30, 
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Great 'Britain protested and declared that she 
reserved the right to demand similar privileges for 
her men-of-war should occasion arise. As far as I 
know, however, no other Power has joined Great 
Britain in this protest. 


IX 

Boundaries op State Territory 

Grotius, II. c. 3, § 18 — Vattel, I. § 266 — Hall, § 38 — Westlake, I. pp. 
141-142 — Twiss, I. §§147-148 — Taylor, § 251—Blnntschli, §§ 296- 
302 — Hartmann, § 59— HefTter, § 66 — Holtzendorff in Holtzendorff, 
II. pp. 232- 239 — Gareis, § 19 — Liszt, § 9 — Ullmann, §'80 — Bonfils, 
Nos. 486-489 — Despagnct, No. 387 — Pradier-Fodere, IT. Nos. 759- 
777 — Nys, I. pp. 413 -422— Rivier, L § ii— Calvo, I. §§ 343-352— 
Fiore, II. Nos. 799-806 — Martens, I. § 89. 

§ 198. Boundaries of State territory are the imagi- 
nary lines on the surface of the earth which separate 
the territory of one State from that of another, or 
from unappropriated territory, or from the Open Sea. 
The course of the boundary lines may or may not be 
indicated by boundary signs. These signs may be 
natural or artificial, and one speaks, therefoi-e, of 
natural in contradistinction to artificial boundaries. 
Natural boundaries may consist of water, a range of 
rocks or mountains, deserts, forests, and the like. 
Artificial boundaries are such sigms as have been 
purposely put up to indicate the way of the ima- 
ginary boundary-line. They may consist of posts, 
stones, bars, walls, ^ trenches, roads, canals, buoys in 
water, and the like. It must, however, be borne 
in mind that the distinction between artificial and 

^ The Romans of antiquity very and the Chinese Wall may also be 
often constructed boundary walls, cited as an example. 
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natural boundaries is not sharp, in so far ^s some 
natural boundaries can be artificially created. Thus 
a forest may be planted, and a desert may be created, 
as was the frequent practice of the Eomans of 
antiquity for the purpose of marking the frontier. 
Boundary § 1 99. Natural boundaries Consisting of water must 

Waters. Specially discussed on account of the different kinds 
of boundary waters. Such kinds are rivers, lakes, 
land-locked seas, and the maritime belt. 

(i) Boundary rivers are such rivers as separate 
two different States from each other.' If such river 
is not navigable, the imaginary boundary line runs 
down the middle of the river, following all turnings 
of the border line of both banks of the river. On 
. the other hand, in a navigable river the boundary 
line runs through the middle of the so-called TJialweg, 
that is, the mid- channel of the river. It is, thirdly, 
possible that the boundary line is the border line of 
the river, so that the whole bed belongs to one of 
the riparian States only." But this is an exception 
created by treaty or by the fact that a State has 
occupied the lands on one side of a river at a time 
prior to the occupation of the lands on the other side 
by some other State.^ And it must be remembered 
that, since a river sometimes changes more or less 
its course, the boundary line running through the 
middle or the Thalweg or along the border-line is 
thereby also altered.^ 

’ This case is not to be con- a boundary river, the boundary 
founded with the other, in which a line runs, failing special treaty 
river runs through the lands of arrangements, through the middle 
two different States, In this latter of the bridge. As regards the 
case the boundary line runs boundary lines running through 
across the river. islands rising in boundary rivers 

See above, § 175. and through the abandoned beds 

* See Twiss, I. §§ 147 and 148, of such rivers, see below, §§ 234 
and Westlake, I. p. 142. and 235. 

Tn case a bridge is built over 
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(2) Boundary lakes and land-locked, seas are such 
as separate the lands of two or more different States 
from each other. The boundary line runs through i 
the middle of these lakes and seas, but as a rule 
special treaties portion off such lakes and seas 
between riparian States.^ 

(3) The boundary line of the maritime belt is, 
according to details given above (§ t86), uncertain, 
since no unanimity prevails with regard to the width 
of the belt. It is, however, certain that the boundary 
line runs not nearer to the shore tha n three miles.-: 
or one marine league^ from the l ow- water mark. 

(4) In a narrow strait separating the lands of two 
different States the boundary line runs either through 
the middle or through the mid-channel,^ unless special 
treaties make different arrangements. 

§ 200. Boundary mountains or hills are such 
natural elevations from the common level of the 
ground as separate the territories of two or more 
States from each other. Failing special treaty ar- 
rangements, the boundary line runs on the mountain 
ridge along with the watershed. But it is quite 
possible that boundary mountains belong wholly to 
one of the States which they separate.^ 

§201. Boundary lines are, for many reasons, of 
such vital importance that disputes relating thereto 
are inevitably very frequent and have often led to 
war. During the nineteenth century, however, a 
tendency began to prevail to settle such disputes 
peaceably. The simplest way in which this can be 
done is always by a boundary treaty, provided the 
parties can come to terms. In other cases arbitra^^ 
tion can settle the matter, as, for instance, in thq 

V 

^ See above, § 179. and above, § 194* 

See Twiss, I. 183 and 184, ^ See Fiore, IL No. Soo. 
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Alaska Boundary dispute between Great Britain (re- 
presenting Canada) and the United States, settled in 
1903. Sometimes International Commissions are 
specially appointed to settle the boundary lines. In 
this way the boundary lines between Turkey, Bulgaria, 
Servia, Montenegro, and Eoumania were settled after 
the Berlin Congress of 1878. It sometimes happens 
that the States concerned, instead of settling the 
boundary line, keep a strip of land between their 
territories under their joint tenure and administra- 
tion, so that a so-called condominium cornes into 
existence, as in the case of Moresnet (Kelmis) on the 
Prusso-Belgian frontier.^ 

§ 202. Whereas the term “ natura l boundaries ” in 
the theory and practice of the Law of Nations means 
natural signs which indicate the course of boundary 
lines, the same term is used politically ^ in various 
different meanings. Thus the French often speak of 
the river Ehine as their “ natural ” boundary, as the 
Italians do of the Alps. Thus, further, the zones 
within which the language of a nation is spoken are 
frequently termed that nation’s “ natural ” boundary. 
Again, the line enclosing such parts of the land as 
afford great facilities for defence against an attack is 
often called the “natural” boundary of a State, 
whether or not these parts belong to the territory of 
the respective State. It is obvious that all these and 
other meanings of the term “ natural boundaries ” 
are of no importance whatever to the Law of Nations, 
whatever value they may have politically. 


See above, § 171, No. i. 


- Sec Rivier, I. p. 166. 
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X 

State Sebyituimes 

Hall, § 42* — Westlake, I. p. 61 — Phillimore, I. §§ 2S1-283— Twiss, I. 

§ 245 — Taylor, § 2$2 — Bluntschli, §§ 353-359 — Hartmann, § 62 — 

Hefifter, § 43 — Holtzendorff in Holtzendorff, II. pp. 242-252 — 

Gareis, § 71 — Liszt, §§ 8 and 19 — Ullmann, § 88 — Bonfils,No8. 340- 
344 — Despagnet, Nos. 190-192 — Pradier-Fod^re, IL Nos. 834-845, 

1038 — Bivier, I. pp. 296-303 — Calvo, III* § 1583 — Fiore, L § 380 — 

Martens, I. §§ 94-95 — Clauss, “ Dio Lehre von den Staatsdienst- 
barkeiten ” ( 1 894) — Fabres, “Des servitudes dans le droit inter- 
national ** (1901). 

§ 203. State servitudes are those excegtiou'al and Conoep- 
conventioual restrictions on the territorial supremacy i state” Ser- 
of a State by which a part or a whole of its territory | 
is in a limited way made to perpetually serve a cer-| 
tain purpose or interest of another State. Thus a* 

State may through a convention be obliged to allow 
the passage of troops of a neighbouring State, or 
may in the interest of a neighbouring State be 
prevented from fortifying a certain town near the 
frontier. 

That State servitudes are or may on occasions be of 
great importance, there can be no doubt whatever. 

The vast majority ’ of writers and the practice of the 
States accept, therefore, the conception of State 
servitudes, although they do not agree with regard 
to the definition and the width of the conception, 
and although, consequently, in many cases the ques- 
tion is disputed whether a certain restriction upon 
territorial supremacy is or is not a State servitude. 

Servitudes must not be confounded^’ with those 

' The conception of State servi- * This is, for instance, done by 
tndcs is rejected by Bulmcrinck Heffter (§ 43), Martens (§94)>8'Ud 
(§ 49), Gareis (§71), Liszt (§§ 8 and Hall (§ ^ 2 *)\ the latter speaks of 
19), Jellinek (Allgemeine Staats- the right of innocent use of terri- 
lehre, p. 366). torial seas as a servitude. 

VOL. L 
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general restrictions upon territorial supremacy which, 
according to certain rules of the Law of Nations, 
concern all States alike. These restrictions are 
named “ natural ” restrictions of territorial supremacy 
(servitutes juris gentium naturales), in contradis- 
tinction to the conventional restrictions {servitutes 
juris gentium voluntariai) which constitute the 
State servitudes in the technical sense of the term. 
Thus, for instance, it is not a State servitude, but a 
“ natural ” restriction on territorial supremacy, that 
a State is obliged to admit the free passage of 
foreign merchantmen through its territorial maritime 
belt. 

§ 204. Subjects of State servitudes are Sfatfis. only 
aii(l exclusively, since State servitudes can exist 
between States only {territorium dominans and terri- 
torium serviens). Formerly some writers ^ maintained 
that private individuals and corporations were able 
to acquire a State servitude ; but nowadays it is 
agreed that this i.s not po,ssible, since the Law of 
Nations is a law between States only and exclusively. 
Wliatever rights may be granted b}'' a State to 
foreign individuals and corporations, such rights can 
never c’.onstitute State servitudes. 

On the other hand, every State can acquire and 
grant State servitudes, although some States may, in 
I consequence of their particular position within the 
: Family of Nations, be prevented from acquiring or 
i granting some special kind or another of State 
. servitudes. Thus neutralised States are in many 
points hampered in regard to acquiring and grant- 
ing State servitudes, because they have to avoid 
everything tliat could drag them indirectly into war. 
Thus, further, half-Sovereign and part-Sovereign 
^ Jiluntsclili, § 353 ; HefTter, § 43. 
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States may not be able to acquire and to grant 
certain State servitudes on account of their depen- 
dence tipon their superior State. But apart from 
such exceptional cases, even not-full Sovereign States 
can acquire and grant State servitudes, provided they 
have any international status at all. 

§ 205. The object of State servitudes is always 
the whole or a part of the terriiory of the State 
whose territorial supremacy is restricted by any 
such servitude. Since the territory of a State 
includes not only the land but also the rivers which 
water the land, the maritime belt, the territorial sub- 
soil, and the territorial atmosphere, all these can, as 
well as the service of the land itself, be an object of 
State servitudes. Thus a State may have a perpetual 
right of admittance for its subjects to the fishery in : 
the maritime belt of another State, or a right to lay 
telegraph cables through a foreign maritime belt,, 
or a right to build and use a tunnel through a 
boundary mountain, and the like. And should ever 
aerostation become so developed as to be of 
practical utility, a State servitude might be created 
through a State acquiring a perpetual right to send 
military aerial vehicles through the territorial atmo- 
sphere of a neighbouring State.^ 

Since the object of State servitudes is the territory 
of a State, all such restrictions upon the territorial 
supremacy of a State as do not make a part or the 
whole of its territory itself serve a purpose or an 
interest of another State are not State servitudes. 
The territory as the object is the mark of distinction; 
between State servitudes and other restrictions on the; 
territorial supremacy. Thus the perpetual restriction; 

^ Tt need hardly be mentioned the object of a State servitude, t 
that the Open Sea can never be since it is no State’s territory. 
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imposed upon a State by a treaty not to keep an 
army beyond a certain size is certainly a restriction 
on territorial supremacy, but is not, as some writers ^ 
maintain, a State servitude, because it does not make 
the territory of one State serve an interest of another. 
On the other hand, when a State submits to a per- 
petual right enjoyed by another State of passage of 
troops, or to the duty not to fortify a certain town 
on the frontier, or to the claim of another State for 
its subjects to be allowed the fishery within the 
former’s territorial belt in all these and the like® 
cases the territorial supremacy of a State is in such 
a way restricted that a part or the whole of its 
territory is made to serve the interest of another State, 
and such restrictions are therefore State servitudes.'^ 
§ 206. According to different qualities different 
kinds of State servitudes must be distinguished. 

(i) Affirmative, active, or positive, are those servi- 
tudes which give the right to a State to perform 

‘ Blujitschli, § 356. certain parts of the territorial 

•’ An example of such fishery waters of Newfoundland, 
servitude is the former French Phillimore (I. § 283) quotes^ 
fishery rights in Newfoundland two interesting State servitudes 
which were based on article 13 of which belong to the past. Accord- 
the Treaty of Utrecht, 1713, and ing to articles 4 and 10 of the Treaty 
on the Treaty of Versailles, 1783. of Utrecht, 1713, Franco was, in 
See the details regarding the New* the interest of Great Britain, not 
foiindland Fishery Dispute, in to allow the Stuart Pretender to 
Philliinore, I. § 195 ; Clauss, pp. reside on French territory, and 
3 7- 3 r ; Geffcken in B.I. XXII. p. Great Britain was, in the interest 
217; Brodhurst in Law Magazme of Spain, not to allow Moors and 
and Eeview, XXW. p. 67. The Jews to reside in Gibraltar. 

French literature on the question is ^ The controverted question 
quoted inBonfils, No. 342, note i. whether neutralisation of a State 
The dispute is now settled through creates a State servitude is an - 
France’s renunciation of the swered by Clauss (p. 167) in the 
jirivileges due to her according to affirmative, but by Ullmann(§ 88), 
article 13 of the Treaty of Utrecht, correctly, I think, in the negative, 
which took place by article i of the But a distinction must be drawn 
Anglo-French Convention signed between neutralisation of a whole 
in London on April 8, 1904, But State and neutralisation of certain 
France retains, according to article parts of a State. In the latter 
2 of the latter Convention, the case a State servitude is indeed 
right of fishing for her subjects in created. 
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certain ^cts on the territory of another State, such as 
to build and work a railway, to establish a custom- 
house, to let an armed force pass through a certain 
territory {droit d'etape), or to keep troops in a certain 
fortress, to use a port or an island as a coaling station, 
and the like. 

(2) Negative, are such servitudes as give a right to 
a State to" demand of another State that the latter 
shall abstain from exercising its territorial supremacy 
in certain ways. Thus a State can have a right to 
demand that a neighbouring State shall not fortify 
certain towns near the frontier, that another State shall 
not allow foreign men-of-war in a certain harbour,^ 

(3) Military, are those State servitudes which are 
acquired for military purposes, such as the right to 
keep troops in a foreign fortress, or to let an armed 
force pass through foreign territory, or to demand 
that a town on foreign territory shall not be fortified, 
and the like. 

(4) Economic, are those servitudes which are ac- 
quired for the purpose of commercial interests, 
traffic, and intercourse in general, such as the right 
of fisheries in foreign territorial waters, to build a 
railway on or lay a telegraph cable through foreign 
territory, and the like. 

§ 207. Since State servitudes, in contradistinction Validity of 
to personal rights (rights in personam), are rights vitudes.'^ 
inherent to the object with which they are con- 
nected (rights in rem), they remain valid and may be 
exercised” however the ownership of the territory to 
which they apply may change. Therefore, if, after the 
creation of a State servitude, the part of the territory 

^ Affirmative State servitudes faciendo consistere nequit, has 
consist m patiendOf negative been adopted by the Law of 
servitudes in non faciendo* The Nations, 
rule of lioman Law, aervitua in 
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affected comes by conquest or cession under the 
territorial supremacy of another State, such servitude 
remains in force. Thus, when the Alsatian town of 
Huningen became in 1871, together with the whole 
of Alsace, German territory, the State servitude 
created by the Treaty of Paris, 1815, that HUningen 
should, in the interest of the Swiss Canton of Basle, 
never be fortified, was not extinguished.^ Thus, 
further, when in i860 the former Sardinian pro- 
vinces of Chablais and Faucigny became French, the 
State servitude created by article 02 of the Act of 
the Vienna Congress, 1815, that Switzerland should 
have temporarity during war the right to locate 
troops in these provinces was not extinguished.- 
It is a very open question whether military 
State servitudes can be exercised in time of war by 
a belligerent if the State with whose territory they 
are connected remains neutral. Must such State, 
for the purpose of upholding its neutrality, prevent 
the belligerent from exercising the respective servi- 
tude — for instance, the right of passage of troops P ^ 

§ 208. State servitudes are extinguished by agree- 
ment between the States concerned, or by express 
or tacit ^ renunciation on the part of the State in 
whose interest they were created. They are not, 
according to the correct opinion, extinguished by 
reason of the territory involved coming under the 
territorial supremacy of another State. But it is 
difficult to understand why, although State servitudes 
are called into existence through treaties, it is 

’ Details in Clauss, pp. 15-17. tngnese territory in South Africa. 

® Details in Clauss, pp. 8-15. (See below, vol. IL § 323, and 

® This question became practical Clauss, pp. 212-217.) 
when in 1900, during the South See Bluntschli, § 359 b. The 
African war, Great Britain claimed, opposition of Clauss (p. 219) and 
and Portugal was ready to grant, others to this sound statement of 
passage of troops through For- Bluntsclili’s is not justified. 
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sometiiries maintained that the clause rehis sic 
stantibus ^ cannot be applied in case a vital change 
of circumstances makes the exei'cise of a State servi- 
tude unbearable. That in such case the restricted 
State must previously try to come to terms with 
the State which is the subject of the servitude, is a 
matter of course. But if an agreement cannot be 
arrived at on account of the unreasonableness of 
the other party, the clause rebtis sic stantibus may 
well be resorted to.^ The fact that the practice of! 
the States does not provide any example of an? 
appeal to this clause for the purpose of doing away! 
with a State servitude proves only that such appeall 
has hitherto been unnecessary. 


1... XI 

Modks op acquiring State Tkrritory 

Vatfcel, I. §§ 203-207 — Hall, § 31 — Westlake, I. pp. 84-116 — Lawrence, 

§§ 92-99 — Phillimore, I. §§ 222-225 — Twiss, I. §§ — Hal- 

leek, I. p. i54--Taylor, §§ 217-228 — ^Wheaton, §§ 161-163 — Blunt- 
schli, §§ 278 -295 — Hartmann, § 61 — Heffter, § 69 — Holtzendorff in 
Iloltzendorff, II. pp. 252-255 — Gax^eis, § 76 — Liszt, § to- — Ullmann, 

§ 81 — Bonfils, No. 532 — Despagnet, No. 888 — Pradier-Fodere, II. 

Nos. 781-787 — Eivier, 1 . § 12 — Calvo, I. § 263— Fiore, I. Nos. 

838-840 — Martens, I. § 90 — Heimbnrger, “ Der Erwerb der 
Gebictshoheit” (1888). 

§ 209. Since States only and exd who can 

subjects of the La^^ is obvious tli^k ^'S 

far as the L3,w of Nations is concerned. States ^ solely Territory 

* See below, § 539. vented by the Law of Nations 

^ Sec Blnntschli, 5 359 d, and from acquiring more territory 
Pradier-Fod( 5 re, 11 . No. 845. than it already owns, unless some 
Clauss (p. 222) and others oppose treaty arrangement precludes it 
this sound statement likewise. from so doing. It has been asserted 
“ There is no doubt that no full- (Fauchille, in E.G. TL p. 427) that 
Sovereign State is, as a rule, pre- a neutralised State is ipao facto 
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But the acquisition of 
territory by an existing State and member of the 
Family of Nations must not be confounded, first, 
with the foundation of a new State, and, secondly, 
with the acquisition of such territory and sovereignty 
over it by private individuals or corporations as lies 
outside the dominion of the Law of Nations. 

(1) Whenever a multitude of individuals, living 
[on or entering into such a part of the surface of the 
^lobe as does ^lot belong to the territory of any 
%nember of the Family of Nations, constitute them- 
iselves as a State and nation on that part of the globe, 
h new State comes into existence. This State is not, 
by reason of its birth, a member of the Family of 
Nations. ThQ^ d acination of a new State as will be 
remembered from former statements,^ a matter, of 

fact, 4nd .not of law. If is through recQgni,tion, 

which is a matter pf law, that such new State becomes 
a member of the Family of Nations and a subject of 
International Law. As soon as recognition is given, 
the new State’s territory is recognised as the 
tei-ritory of a subject of International Law, and it 
matters not how this territory was acjquired before 
the recognition. 

(2) Not essentially different is the case in which 
a private individual or a corporation acquires land 
with sovereignty over it in countries w'^hich are not 
under the territorial supremacy of a member of the 
Family of Nations. The actual proceeding in aU 


by its neutralisation prevented 
from acquiring territory. But 
this is certainly wrong in its 
generality, although territory ac- 
quired by a neutralised State 
would not ipso facto have the 
character of neutralised territory, 
and although it is quite possible 


that the Powers would intervene 
and prevent such neutralised 
State from acquiring a certain 
piece of land because such acqui- 
sition might endanger the per- 
manent neutrality of the said 
State. (See Biyier, I. p. 172.) 

^ See above, § 71. 
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such cases is that all such acquisition is made either 
by occupation of hitherto uninhabited land, for 
instance an island, or by cession from a native 
tribe living on the land. Acquisition of territory 
and sovereignty thereon in such cases takes place 
outside the dominion of the Law of Nations, and the 
rules of this law, therefore, cannot be applied. 

If the individual or corporation which has made 
the acquisition requires protection by the Law of 
Nations, they must either declare a new State to be 
in existence and ask for its recognition by the 
Powers, as in the case of the Congo Free State,^ or 
they must ask a member of the Family of Nations to 
acknowledge the acquisition as made on its behalf.^ 

§ 210. No unanimity exists among writers on Former 
the Law of Nations with regard to the modes of 
acquiring territory on the part of the members of the 
Family of Nations. The topic owes its controversial Territory, 
character to the fact that the conception of State 
territory has undergone a great change since the 
appearance of the science of the Law of Nations. 

When Grotius created that science. State territory! 
used to be still, as in the Middle Ages, more or. less? 
identified with the private property of the monarch 
of the . State. Grotius and his followers applied,! 
therefore, the rules of Roman Law concerning the 
acquisition of private property to the acquisition ol 
territory by States.^ As nowadays, as far as- 

^ See above, § loi. The case The matter is treated with 
of Sir James Brooke, who acquired great lucidity by Ileirnburgcr, pp. 
in 1841 Sarawak, in North Borneo, 44-77, who defends the opinion 
and established an independent represented in the text against 
State there, whose Sovereign he Sir Travers Twiss (. 1 . Preface, !>. 
became, may also be cited. Sara- x. ; also in B.I. xv. p. 547, and 
wak is under English protectorate, xvi. p. 237) and other writers, 
but the successor of Sir James See also Ullmann, § 82. 

Brooke is still recognised as Sove- * ® See above, § 168. The dis- 
tinction between and 
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Iiiteniational Law is concerned, eve^ analogy to 
privat e proper ty haj? disappeared from the^ w 
of State territory, the acquisition of territory by a 
State can mean nothing else than the acquisition of 
sovereignty over such territory. It is obvious that 
under these circumstances the rules of Eoman Law 
concerning the acquisition of private property can 
no longer he applied. Yet the fact that they have 
been applied in the past has left traces which can 
hardly be obliterated ; and they need not be 
obliterated, since they contain a good deal of truth in 
agreement with the actual facts. But the different 
mf)des of acquiring territory nnist be taken from the 
real practice of the States, and not from Roman Law, 
although tlie latter’s terminology and common-sense 
basis may be made use of. 

§2X1. States as living organisms grow and de- 
crease in territory. If the historical facts are taken 
into consideration, different reasons may be found to 
account for the exercise f>f sovereignty by a State 
over the different sections of its territory. One 
sectioix may have been ceded by another State, 
another section may have come into the possession 
of the owner in conseqxience of accretion, a third 
through subjugation, a fourth through ox'cupation of 
no State’s land. As regards a fifth section, a State 
may say that it has exercised its sovereignty over the 
same for so long a period that the fact of having 
had it in undisturbed possession is a sufficient title of 
ownership. Accordingly, five mode s of acquiring 
t errit ory may be distinguished, namely: 9 ession .. 
occupation, accretion, subjugation, and prescription. 

>,HI]WII|MII III. ■■ ' Ml*. ' 


f 7 onn?imm in Senecst*s dicfum that it, but the consequences thereof 
“ omnia rex iniperio possidet, sin- were nevertheless not deduced, 
guli dominio*’ was well known, (See Westlake, Chapters, pp. 129- 
and Grotius, 11 . c. 3, § 4, quotes 133, and Westlake, 1 . pp. 84-88.) 
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Most -writers recognise these five modes. Some, 
ho-vrever, do not recognise prescription ; some assert 
that accretion creates nothing else than a modifica- 
tion of the territory of a State ; and some do not 
recognise subjugation at all, or declare it to be only 
a special case of occupation. It is for these reasons 
that some writers recognise only two or three' modes 
of acquiring territory. Be that as it may, all modes, 
besides the five mentioned, enumerated by some 
writers, are in fact not special modes, but oidy 
special cases of cession.” 

§ 212. The modes of acquiring territorj’^ are cor- 
rectly divided according as the title they give is 
derived from the title of a prior owner State, or not. 
Cesskm-is- tlmr^fore a » 

whereas occupation, accretion, subjugation, and pre- 
scription are oxigiu.a,IjnQdes. 

‘ Thus, UllmaTin (§ 8i) and - See below, § 216. Such 

Gareis (§ 70) recognise cession and alleged special modes are sale, 
occupation only, w'hereas Iloim* exchange, gift, marriage contract, 
burger (pp. [ 06-1 10) and Holtzen- testamentary disposition, and the 
dorli' (II. p. 254) recognise cession, like, 
occupation, and accretion only. 


Original 
and deri- 
vative 
Modes of 
Acquisi' 
tion. 
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Hall, § 35— Lawrence, §97 — Phillimore, L §§ 252-273 — Twiss, I. § 138 
— Walker, § 10 — Halleck, T. pp. 1 54-157 — Taylor, § 227 — Bluntschli, 
§§ 285 287 — Hartmann, § 61 — Hcffter, §§ 69 and 182 — Holtzendorff 
in Holtzendorff, II. pp. 269 274 — Gareis, § 70— Liszt, § 10— 
Ullmann, §§ 86-87 —Bonfils, Nos. 364 371 — Despagnet, Nos. 391- 
400 — Pradier-Fodercs IL Nos. 817-819 — Eivier, I. pp. 197-217 — 
Calvo, L § 266 — Fiore, II. §§ 860-861 — Martens, I. § 91 — Hoim- 
burger, “ Dor Erwerb der Gcbietshoheit ” (1888) pp. 1 10-120. 

§ 213. Cession of State territory is t^a trarisfer oi 

loy^jfeigRty pyier. State, territory by the owner State 

to^ another State. There is no doubt whatever that 
such cession is possible according to the Law of 
Nations, and history presents innumerable examples 
of such transfer of sovereignty. The Constitutional 
Law of the different States may or may not lay 
down special rules ‘ for the transfer or acquisition of 
territory. Such rules can have no direct influence 
upon the rules of the Law of Nations concerning 
cession, since Municipal Law can neither abolish 
existing nor create new rules of International Law.^ 
But if such municipal rules contain constitutional 
restrictions of the Government with regard to cession 
of territory, these restrictions are so far important 
that such treaties of cession concluded by heads of 
States or Governments as violate these restrictions 
are not binding.^ 

§ 214. Since cession is a bilateral transaction, 
it hM two subjects — namely, the ceding and the 
acquiring §tate. Both subjects must be States, and 
ohiy thoseroessions in which both subjects are States 

^ See above, § 168. ^ See above, § 21. 

^ See below, § 497. 
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are a concern of the Law of Nations. Cessions of 
territory made to private persons and to corporations^ 
by native tribes or by States outside the dominion of 
the Law of Nations do not fall within the sphere of 
International Law, neither do cessions of territory 
by native tribes made to States ^ which are members 
of the Family of Nations. On the other hand, 
cession of territory made to a member of the Family 
of Nations by a State as yet outside that family is 
real cession and a concern of the Law of Nations, 
since such State becomes through the treaty of 
cession in some respects a member of that family 
§ 215. The , object of cession is sovereignty over 
such jterritory as has hitherto already^ 
anotiier State. As far as the Law of Nations is con- 
cerned, every State as a rule can cede a part of its 
territory to another State, or by ceding the wliole of 
its territory can even totally merge in another State. 
However, since certain parts of State territory, as fori 
instance riyers and the maritime belt, are inalienable; 
appurtenances of the land, they cannot be ceded 
without a piece of land/ 

The controverted question whether pennanentlyi 
neutralised parts of a not permanently neutralised- 
State can be ceded to another State must be, 
answered in the affirmative,'^ although the Powers' 
certainly can exercise an intervention by right.; 
On the other hand, a permanently neutralised State 
could not, except in the case of mere froiitier regu- 
lation, cede a part of its neutralised territory to 
another State without the consent of the Powers. 
Nor could a State under suzerainty or protectorate 

1 See above, § 209, No. 2. ^ Thus in i860 Sardinia ceded 

’ See below, §§221 and 222, her neutralised provinces of 

See above, § 103. Chablais and Faucigny to France. 

^ See above, §§ 175 and 185. (See above, § 207.) 


Object of 
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|3ede a part or the whole of its territory to, a third 
fetate without the consent of the superior State. 
Thus, the Ionian Islands could not in 1863 have 
merged in Greece without the consent of Great 
Britain, which exercised a protectorate over these 
islands. 

§216. The only form in which a cession can be 
effected is an agreement embodied , in a treaty 
between the ceding and the acquiring State. Such 
treaty may be the outcome of peaceable negotiations 
or of war, and the (session may be one with or without 
compensation. 

If a cession of territory is the outcome of war, it 
is the treaty of peace which stipulates the cession 
among its other provisions. Such cession is regu- 
larly one without compensation, althougli certain 
duties may be imposed upon the acquiring State, as, 
for instance, of taking over a part of the debts of 
the ceding State corresponding to the extent and 
importance of the ceded territory, or that of giving 
the individuals domiciled on the ceded territory 
the option to retain their old citizenship or, at least, 
to emiijrate. 

Ge&sions .which are the outcome of p ejtcea ble 
Tiegotiations may be agreed upon by the interested 
States from different motives and for different pur- 
poses. Thus Austria, during war with Prussia and 
Italy in 1866, ceded Venice to France as a gift, and 
some weeks afterwards France on her part ceded 
Venice to Italy. The Duchy of Courland ceded in 
1795 its whole territory to and voluntarily merged 
thereby in Eussia, and in the same way the then Free 
Town of Mulhouse merged in France in 1798. 

Cessions have in the past often been effected by 
transactions which are analogous to transactions in 
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private business life. As long as absolutism was 
reigning over Europe, it was not at all rare for 
territory to be ceded in marriage contracts or by 
testamentary dispositions.^ In the interest of frontier 
regulations, but also for other purposes, exchanges of 
territory frequently take place. Sale of territory is 
quite usual; as late as 1868 Russia sold her territory 
in America to the United States for 7, 200 ,cx 50 dollars, 
and in 1 899 Spain sold the Caroline Islands to 
Germany for 25,000,000 pesetas. Pledge and lease 
are also made use of. Thus, the then Republic of 
Genoa pledged Corsica to France in 1768, Sweden 
pledged Wismar to Mecklenburg in 1803 ; China 
leased in 1898 Kiaochau to Germany, Wei-Hai-Wei 
and the land opposite the island of Hong Kong to 
Great Britain, and Port Arthur to Russia.^' 

Whatever may be the motive and tlie purpose of 


^ Phillimoi'e, I, §§ 274 276, enu- 
merates many examples of sucli 
cession. The (jviestion whether 
the monarch of a State under abso- 
lute government could nowGidays 
by a testamentary disposition ctide 
territory to another State must, 
I believe, be answered in the 
aflirmativo. The case may be- 
come pi*actical after the death of 
King Leopold IT. of Belgium, who 
made in 1SS9 the following 
“ will : ” 

“ We, Leopold II., King of the 
Belgians, Sovereign of the Congo 
Free State, wishing to assure to 
our beloved country the fruits of 
the work we have for a long time 
prosecuted in tlie African con- 
tinent, with the generous and 
devoted assistance of many Bel- 
gians ; in the conviction that wo 
shall thus contribute to secure for 
I^elgium, she herself being willing, 
the necessary outlets for her com- 
merce, and shall open fresh 
channels of industry for her 
children, declare by these presents 


that we bequeath and transmit to 
Belgium, after our death, all our 
sovereign rights to the Congo 
Free State, such as have been 
recognised by the declarations, 
conventions, and treaties, drawn 
up since 18S4, on the one hand 
between the Internationa] Asso- 
ciation of the Congo, and, on the 
other hand, the Free State, as well 
as all tlie property, rights, and 
advantages accruing from sucli 
sovereignty. Until sucli time as 
the luegislature of Belgium shall 
have stated its intentions as to 
the acceptance of these dispo- 
sitions, the sovereignty sliall be 
exercised collectively by the coun- 
cil of three administrators of the 
h’ree State and the Governor- 
General.” 

^ See above, § 171, No. 3, 
Cession maiy also take place under 
the disguise of an agreement 
according to which territory comes 
under the “ administration ” of a 
foreign State. (See above, § 171, 
No. 2.) 
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the transaction, and whatever may be the compen- 
sation, if any, for the cession, the ceded territory is 
transferred to the new sovereign with all the inter- 
national obligations ^ locally connected with the 
territory {Res transit cum suo onere, and Nemo plus juris 
transferre potest, quam ipse habet). 

§ 217. The treaty of cession must be followed by 
actual tradition of the territory to the new owner 
State, unless such territory is already occupied by 
the new owner, as in the case where the cession is 
the outcome of war and the ceded territory has been 
during such war in the military occupation of the 
State to which it is now ceded. But the validity of 
the cession does not depend upon tradition,^ the 
cession being completed by ratification of the treaty 
of cession, and the capability of the new owner to 
cede the acquired territory to a third State at once 
without taking actual possession of it.^ But of 
course the new owner State cannot exercise its terri- 
torial supremacy thereon until it has taken physical 
possession of the ceded territory. 

§ 2 1 8. As a rule, no third Power has the right of 
iMo with regard to a cession of territory. Exception- 
|ally, however, such right may exist ; it may be that a 
|third Power has by a previous treaty acquired a 
^ight of pre-emption concerning the ceded territory, 
|or that some early treaty has created another 
fobstacle to the cession, as, for instance, in the case 
^f permanently neutralised parts of a not-permanently 

* How far a succession of States presented in the text, 
takes place in the case of cession Thus France, to which Austria 
of territory has been discussed ceded in 1859 Lombardy, ceded 
above, § 84. this territory on her part to 

^ This is controversial. Many Sardinia without previously hav- 
writers — see, for instance, Rivier, ing actually taken possession of it. 
I. p. 203 — oppose the opinion (See Ulhnann, § 86.) 
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neutralised State. ^ And the Powers have certainlj# 
the right of veto in case a permanently neutralised 
State desires to increase its territory by acquiring s 
land through cession from another State.^ But even | 
where no right of veto exists, a third Power might;- 
intervene for political reasons. For there is no duty 
on the part of third States to acquiesce in such 
cessions of territory as endanger the balance of 
power or are otherwise of vital importance.^ And 
a strong State will practically always interfere in 
case a cession of such kind is agreed upon as menaces 
its vital interests. Tlius, when in 1867 the then 
reigning King of Holland proposed to sell Luxem- 
burg to France, the North German Confederation 
intervened, and the cession was not effected, but 
Luxemburg became permanently neutralised. 

§219. As the object of cession is sovereignty! PiobiscUe 
over the ceded territory, all^such jndiyi du als dp mi-l 
died thereon ^s, are, subjects of the ceding, Statet 
become thel 

‘VCy^WriBg., State. The hardship involved in the fact- 
that in all cases of cession the inhabitants of the 
territory lose their old citizenship and ai'e handed 
over to a new Sovereign whether they like it or not, 
has created a movement in favour of the claim that 
no cession shall be valid before the inhabitants have 
l)y a plebiscite ^ given their consent to the cession. 

And several treaties ^ of cession concluded during the 
nineteenth century stipulate that the cession shall 
only be valid provided the inhabitants consent to it 


^ See above, § 215, 

See above, § 209. 

* See above, § 136. 

* See Stoerk, Option und 
Plebiscite (1879) > Bivier, 1. p. 204 ; 
Preudenthal, Die Volksabstim- 

VOL. I. 


mung bei Gebietsabtretungen und 
Eroberungcn (1891) ; Bonfils, 
No. 570; Despagnet, No. 400; 
Ullmann, § 87. 

' See Kivier, 1 . p, 210, where 
all these treaties are enumerated. 

T 
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through a pleb iscite. But it is doubtful whet^ the 
Law of Natiqns jyiil ever make it a condition of every 
cession that it must be ratified by a plebiscite. The 
necessities of international policy may now and then 
allow or even demand such a plebiscite, but in most 
cases they will not allow it. 

The hardship of the inhabitants being handed over 
I to a new Sover eign against their will can be lessened 
I by a stipulation in the treaty of cession binding the 
acquiring State to give the inhabitants of the ceded 
territory the optioiL-of-retainuig their old citizenship 
I on making an express declaration. Many treaties of 
cession concluded during the second half of the nine- 
teenth century contain this stipulation. But it must 
^>be emphasised that, failing a stipulation expressly 
■forbidding it, the acquiring State may expel those 
■inhabitants who have made use of the option and 
fretained their old citizenship, since otherwise the 
fwhole population of the ceded territory might 
factually consist of foreigners and endanger the safety 
k)f the acquiring State. The option to emigi-ate 
within a certain period, which is frequently stipu- 
lated in behalf of the inliabitants of the ceded terii- 
tory, is another means of averting the charge tiiat 
inhabitants are handed over to a new Sovereign 
against their will. Thus article 2 of the Peace Treaty 
of Prankfort, 1871, which ended the Franco-German 
war, stipulated that the French inhabitants of the 
ceded territory of Alsace and Lorraine should up to 
October i, 18^72, enjoy the privilege of transferring..^ 
their domicile from the ceded territory to French soil.^ | 

^ The important question cession subjects of the acquiring 
whether subjects of the ceding State, must, I think, be answered 
States who are born on the ceded in the negative. Therefore, 
territory but have their domicile Frenchmen bor^ in Alsace but 
abroad become ij) so facto by the domiciled at the time of the 
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Hall, §§ 32“34 — Westlake, 1 . pp. 96-111, 119-133 — Lawrence, §§ 92- 
96 — Phillimore, I. §§ 236-250 — Twias, L §§ 118-126 — Halleck, I. 
p. 154 — Taylor, §§ 221-224 — ^Walker, § 9 — ^Wharton, I. § 2 — 
Wheaton, §§ 165-174 — Bluntschli, §§ 278-283 — Hartmann, § 61 — 
Heffter, § 70 — Holtzcndorff in Holtzendorff, II. pp. 255-266 — 
Gareis, § 70 — Liszt, § 10 — Ullmann, §§ 82-85 — Bonfils, Nos. 536- 
563 — Despagnet, Nos. 401-409 — Pradier-Fodere, II. Nos. 784-802 
— Rivier, I.pp. 188-197 — Calvo, I. §§ 266-282 — Fiore, II. Nos. 841- 
849 — Martens, I. § 90 — Tartarin, “Traits de I’occupation** (1873) 
— Westlake, Chapters, pp. 155-187 — Heimburger, “Der Erwerb 
der Gebietshoheit ” (1888), pp. 103-155 — Salomon, “ L’oocupation 
des territoires sans maitre” (1889) — J^sze, “Jfitiide th(3orique eb 
pratique sur Toccupation, etc.” (1896). 


§220. Occupation is tlic act of appropriation bj 
a State through which it intentionally acquires sove- 
reignty over such territory as is at the time not 
under the sovereignty of another State. Occupation 
as a mode of acquisition differs from subjugation ^ 
chiefly in so far as the conquered and aftemards 
annexed territory lias hitherto belonged to another 
State. Again, occupation difl^ers from cession in so 
far as through cession the acquiring State receives 
sovereignty over the respective territory from tlie 
former owner State. In contradistinction t o ces sion, 
which is a derivative mode of a cqu isition, occupa - 
pqn'Is therefore an origirii-'^) mod e. And it must be 
emphasised that occupation can only take place by 
and for a State ; “ it must be a State act, that is, it 
must be performed in the service of a State, or it 
must be acknowledged by a State after its per- 
formance. 


X 2 
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icession in Great Britain, have not 
Jost their French citizenship 
through the cession. 


' See below, § 236. 
2 See above, § 209. 
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tion. occupation as is nc? St ate’s land, whether entirely 
uninhabited, as e g. ko. island, or inhabited by natives 
whose community is not to be considered as a State. 
Even civilised .individuals may live and have private 
property on a territory without any union by them 
into a State proper which exercises sovereignty over 
such territory. And natives may hve on a territory 
under a tribal organisation which need not be con- 
sidered a State proper. But a part or the whole of 
the territory of any State, even although such State 
is entirely outside the Family of Nations, is not a 
possible object of occupation, and it can only be 
acquired through cession ^ or subjugation. On the 
other hand, a. lerritory which belonged at one time 
to a State but has been afterwards abandoned, is a 
possible object. for occupation on the part of another 
State. “ 

Occupa- § 222. Tlieor}'' and practice agree nowadays upon 
eflecteZ Q-CCupatiori jg effe.ct^^ 

pcaaggsiou, ot and eatabli^iiug .ati ad 

the temtpQT, ih.. pI . and for the-acqwhing 

State. Occupation thus effected is real occupation, 
and, in contradi.stinction to “ fictitious " occupation, 
is named “effective” occupation. Fossesaion an d 
adruinistratiorrareThe’ two' essential facts that con- 
stitute an effective occupation . 

(1) The territory must really be taken into 
possession by the occupying State. For this pur- 
pose it is necessary that the respective State has 
taken the territory under its sw'ay (eorptis) with the 
intention to acquire sovereignty over it {animus). 
This can only be done by a settlement on the 
territory accompanied by some formal act which 
^ See above, § 210. * See below, §§228 and 247. 
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announces both that the territory has been taken 
possession of and that the possessor intends to keep- it 
under his sovereignty. The necessary formal act is 
usually performed either by the publication of a pro- 
clamation or by the hoisting of a flag. But such 
formal act by itself constitutes fictitious occupation 
only, unless there is left on the territory a settlement 
which is able to keep up_ the authority of the flag. 

On the other hand, it is irrelevant whether or mot 
some agreement is made with the natives by which 
they submit themselves to the sway of the occupying 
State. Any such agreement is usually neither under- 
stood nor appreciated by them, and even if the 
natives really do understand the meaning, such agree- 
ments have a moral value only.^ 

(2) After having, in the aforementioned way, taken , , 
possession of a territory, ^Im, possessor inust .esta- 
hlish some kind of administration thereoii which 
shows that the territory is really governed by the 
imyr possessor. If within a reasonable time after the 
act of taking possession the possessor does not 
establish some responsible authority which exercises 
governing functions, there is then no efiective occu- 
pation, since in fact no sovereignty of a State is 
exercised over the territory. 

§ 223. In former times the two conditions of inchoate 
possession and administration which now make the uifcovciy. 
occupation effective were not considered necessary 
for the acquisition of tenik>ry through occujiation. 

In the age of the discoveries. States maintained thatj 
the fact of discovering a hitherto unknown territorvl 

^ If an agreement with natives quite usual to obtain a cession 
were legally important, the respec- from a native chief, this is, never* 
tive territory would be acquired theless, not cession in the technical 
by cession, and not by occupation, sense of the term in International 
But although it is nowadays Law; see above, § 214, 
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was sufficient reason for considering it as g,cquired 
through occupation by the State in whose service the 
discoverer made his explorations. And although later 
on a real taking possession of the territory was con- 
sidered necessary for its occupation, it was not until 
the eighteenth century that the writers on the Law 
of Nations postulated an effective occupation as neces- 
sary,^ and it was not until the nineteenth century 
that the practice of the States accorded with this 
postulate. But although nowadays discovery does 
not constitute acquisition through occupation, it is 
nevertheless not without importance. It is agreed 
that discovery gives ,|p .the State in whose service it 
was made an wc/wate title ; it “ acts as a temporary 
l)ar to occupation by another Stat4j^.,;JBthw.,^^ 
i as. ^ is ^reMOTiaHx^^s^^ 

Qqojiiying, tiie disoovered If such period 
lapses without any attempt by the discovering State 
to turn its inchoate title into a real title of occupation, 
such inchoate title perishes, and any other State can 
now acquire the territory by means of an effective 
occupation. 

§ 224. No rule of the Law'^ of Nations exists ■which 
makes notification of occupation to other Pcwers a 
nceos^ary conditiPll -Pf i validity. But as regards 
all future occupations on the African continent 
the Powers assembled at the Berlin Congo Con- 
ference in 1884-1885 have by article 34 of the 
General Act of this Conference stipulated that 
occupation shall be notified to one another, so that 
such notification is now a condition of the validity 
of an occupation in Africa. And there is no doubt 
that in time this rule will either by custom or by 
* See VaUel, I. § 208. Thus Hall, 5 32. 
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treaty be extended from occupations in Africa to 
occupations everywhere else. 

§ 2 25. 

it is pbyiQh^ 

Qcanpied. In,,pr^|.gti,Q.e,iiowevear^^ 

have neither in the past nor in the present acted in 

conformity with such a rule ; on the contrary, they 

hOTJalw 

a,,aftuah..,y5dder^.M^^ Thus iL..-haaJ>een-iMainta,ined 
that an effective occupation of the land at the mouth 
ofj^jiyjc,,k under the soYereignty 

of the . occupying. State, the. whole territory, through 
wltichv.such river and - its..^^^ to the 

very cre,8t of „thc, .>Yat,eys,lj.§(i-^ AgaWk.,it ..lj^a,„been 

maintained that» wJb.eh.a. coast. line .has. been efiectively 
occup ied., the extent p| ,|.he pccupatm up tP 

the water8hed„of,,aU-..audi,«riYers„,.as^^^.c^ 
c9j^L..liae-“ And iiiiasr.thkd]y,.,beeu a 
eflective occupation of a territory extends . the 
sovereignty of the possessor also over neighbouring 
territories as fa,r as it is necessaiy 
security, and defence of the, r§ally., occupied, land® 
But all these and other fanciful assertions have no 
•basis to rest upon. In truth, np general rule c 
be laid dowp .beyond the above, that , , occupation 
reaches as far as it is eflcctiv.e.j Ho\^ far it is 
effective, is a question of the special case. It is 
obvious that when the agent of a State takes posses- 

' Claim of the United States in " Claim of the United States in 
the Oi:egon Boundary dispute their dispute with Spain concerning 
(1827) with Great Britain. See the boundary of Louisiana (1803), 
Twiss, I. §§ 126 and 127 and his approved of by TwLss, L § 125, 
‘^The Oregon Question exa* ^ This is the so-called right of 
mined ” (1846) ; Phillimore, I. contiguity,” approved of by Twiss, 
§ 250; Hall, § 34. 1 . §§ 124 and 131. 
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sion of a territory and makes a settlement on a 
certain spot of it, he intends thereby to acquire a 
vast area by his occupation. Everything depends, 
therefore, upon the fact how far around the settle- 
ment or settlements the established responsible 
authority that governs the territory in the name of 
the possessor succeeds in gradually extending the 
established sovereignty. The payment of a tribute 
on the part of tribes settled far away, the fact that 
flying columns of the military or the police sweep, 
when necessary, remote spots, and many other facts, 
can show how far round the settlements the possessor 
is really able to assert the established authority. 
But it will always be difficult to mark exactly in this 
way the boundary of an effective occupation, since 
naturally the tendency prevails to extend the sway 
constantly and gradually over a wider area. It is, 
therefore, a well-known fact that disputes concerning 
the boundaries of occupations can only rarely be 
decided on the basis of strict law ; they must nearly 
always be compromised, whether by a treaty or by 
arbitration.’ 

§ 226. The growing desire to acquire vast terri- 
tories as colonies on the part of States unable to 
occupy effectively such territories at once has, in the 
second half of the nineteenth century, led to the 
contracting of .agreements with the chiefs of natives 
inhabiting unoccupied territories, by which these 
chiefs commit themselves to the “protectorate” of 
States that are members of the J'amily of Nations. 
These so-called protectorates are certainly not pro- 
tectorates in the technical sense of the term desig- 

’ The Institute of International tif aux occupations de territoires,” 
Law, in 1887, at its meeting in comprising ten articles; see 
liauaanne, adopted a “ Projet de Annuaire X. p. 2or. 
declavation internatioiiale rela- 
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nating the relation that exists between a strong and 
a weak State through a treaty by which the weak 
State surrenders itself into the protection of the 
strong and transfers to the latter the management of 
its more important international relations.^ Neither 
can they be compared with the protectorate of 
members of the Family of Nations exercised over 
such non-Christian States as are outside that family,- 
because the respective chiefs of natives are not the 
heads of States, but heads of tribal communities 
onlj[^. Such agreements, although they are named 
“ P rote ctorates,” are nothing eke than steps tJiken to 
exclu,de .Other, Fojvers ftpm. occupying the. respective 
t^itpries. They give, l ike „ dkcoyeiy;^ 

; Jireparadqpii 

I 227. The uncertainty of tlie extent of an occupa- 
tion and the tendency of every c-olonising State to 
extend its occupation constantly and gradually into 
the interior, tlie “■ H^^interland,” of an occupied terri- 
tory, has led several States which have colonies 
in Africa to secure for themselves “ spheies of 
influence ” by international treaties with other in- 
terested Po’wers. Spheres, of influence .are therefore 
the names of such territories as are exclusively 
rese rved for futur e occupation on the part of a 
Power which has eflectively occupied adjoining 
territories. Ijj. ihk way disputes are avoided for 
the future,, and, the .. interested Powers can gradually 
ejatend..thei.r. soyereignty. over vast territories without 
couuug,inJto„ CQJitflict .with other Powers. Thus, to 
give some exam^fles. Great Britain has concluded 
treaties regarding spheres of influence with Portugal^^* 

^ See above, §§ 92 and 93. * See Martens, N.Il.G., 2ndi 

^ See above, § 94. ser. XVIJI. l>. 
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in 1890, with Italy' in 1891, with Germany in 1886 
and 1890, and ^ith France^ in 1898.^ 

§ 228. As. .soon as a territory is occupied hy a 
memhOJ' of the Family of hTations, it comes within the 
sphere -of the of Nations^ because, it constitutes 
a .portion, of the territory of a subject of Inter- 
national. I^aw. No other Power can acquire it here- 
after through occupation, unless the present possessor 
lias either intentionally withdrawn fi-om it or has 
. been successfully driven away by the natives without 
I making efforts, or without capacity, to re-occupy it.-' 
[On the other hand, the Power which now exercises 
i sovereignty over the occupied territory is hereafter 
responsible for all events of international importance 
I on the territoiy. Such Power has in especial to 
keep up a certain order among the native tribes to 
restrain them from acts of violence against neigh- 
bouring territories, and has eventually to punish them 
for such acts. 

A question of some impoi'tance is how far occupa- 
tion affects private property of the inhabitants of 
the occupied territory. As according to the modern 
conception of State territory the latter is not identical 
with private property of the State, qjicup.atiQn.bfings 
a„teiritQry under the sovereignty only of the oc- 
ciipjang State, and therefore in no wise touches or 
a&cts ..esdstiug. property of the. iiiliabitants. 

In the age of the discoveries, occupation was indeed 
considered to include a title to property over the 

' See Martens, N.K.G., 2nd ser. in Hall, Foreign Powers and 
XVIII. p. 175. Jurisdiction of the British Crown, 

" See Martens, N.R.G., 2nd §§ 92-100; but Hall fails to dis- 
ser. XII. p. 298, and XVI. p. S95, tinguish between protectoratcfs 
^ See Martens, N.R.G., 2nd ser. over Eastern States and pro- 
XXIX. p. 1 1 6. tectorates over native tribes. 

* Protectorates and Spheres of ^ See below, § 247. 

Influence arc exhaustively treated 
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whole .occupied land, but nowadays this can no 
longer be maintained. If, according to the Munici- 
pal Law of a State, occupation does give such title 
to property, there is a conflict between International 
and Municipal Law which ought not to be upheld.^ 
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Grotius, II. c. 8, §§ 8-16 — Hall, § 37 — Lawrence, § 100 — Phillimore, 1 . 
§§ 240-241 — Twiss, I. §§ 131 and 154 — Bluntschli, §§ 294-295 — 
Hartmann, § 61 — Heffter, § 69 — ^Holtzendorff in Holtzendorff, II. 
pp. 266 -268 — Gareis, § 20— Liszt, § 10 — Ullmann, § 81 — Bonfils, 
No. 533 — Despagnet, No. 389 — Pradier-Foder< 5 , II. Nos. 803-816 — 
Rivier, I, pp. 179-180 — Calvo, I. § 266 — Fiore, 11 . No. 852 — Martens, 
I. § 90— Heimbnrger, “Der Erwerb der Gebietshoheit ** (1888), 
p. T07. 

§220. Accretion is .the = uame .for the increase of 
laud through ne3: foi-iuations. Such new formations 
may be a modification only of the existing State 
territory, as, for instance, wliere an island rises 
within such river or a part of it as is totally within 
the territory of one and the same State ; and in such 
c;ase there is no increase of territory to correspond 
with the increase of land. On. the otlier hand, many 
new formations occur which reaUv do enlarg e the 
territory of the State to which they accrue, as* for 
instance, where an island rises witliiii the maritinu! 
belt.’'^ And it is a customary rule of tlie Law of 
Nations that enlargement of territory, if any, (treated 

^ See above, §§ 20 -25. the rise of cMii island within the 

' Those writers who, as Ull- maritime belt the extent of the 
mann, § 81, consider accretion a latter must now be meaKured from 
modification only of the existing the shore of such island, the terri- 
territory, overlook this second kind tory of the respective State is 
of new formations. Since through indeed enlarged. 
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through new formations, takes place ipso factq by the 
accretion, without the State concerned taking any 
special step for the purpose of extending its sove- 
reignty. Accretion must therefore be considered as 
a mode of acquiring territory. 

§ 230. New formations through accretion may be 
j|.r tificial or natural. They are artificial if they are 
the outcome of human work. They are natural if they 
are produced through the operation of nature. And 
within the circle of natural formations different kinds 
must again be distinguished — ^namely, alluvions, 
i deltas, new-born islands, and abandoned river beds. 

§231. Artificial formations are embankments, 
breakwaters, dykes, and the like, built along the 
river or the coast line of the sea. As such artificial 
new formations along the bank of a boundary river 
may more- or less push the volume of water so far as 
to encroach upon the other bank of the riA^er, and as 
no State is allowed to alter the natural condition of 
its own territory to the disadvantage ' of the natural 
conditions of a neighbouring State territory, a State 
cannot build embankments, and the like, of such 
kind without a previous agreement with the neigh- 
bouring State. But every riparian State of the sea 
may construct such artificial formations as far into 
the sea beyond the low- water mark as it likes and 
thereby gain considerably in land and also in 
territory, since the extent of the at least three miles 
wide maritime belt is now to be measured from the 
extended shore. 

§232. vyiimon is the nanie for an accession of 
land washed - up on the sea-shore or. on -a„ river-bank 
by the waters. Such accession is as a rule produced 
by a slow and gradual process, but sometimes also 

^ See above, § 127. 
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through a sudden act of violence, the stream detach- 
ing a portion of the soil from one bank of a river, 
carrying it over to the other bank, and embedding 
it there so as to be immovable (avidsio). Through 
alluvions the land and also the territory of a State may 
be considerably enlarged. For, if the alluvion takes 
place on the shore, the extent of the territorial 
maritime belt is now to be measured from the 
extended shore. And, if the alluvion takes place on 
the one bank of a boundary river, and the course of 
the river is thereby naturally so altered that the 
waters in consequence cover a part of the other bank, 
the boundary line, which runs through the middle or 
through the mid-channel,’ may thereby be extended 
into former territory of the other riparian State. 

§ 233. Similar to alluvions are Deltas. Delta is 
the name for a tract of land at the mouth of a river 
shaped like the Greek letter A, which land owes 
its existence to a gradual deposit by the river of 
sand, stones, and earth on one particular place at its 
mouth. As the Deltas are continually increasing, the 
accession of land they produce may be very consider- 
able, and such accession is, according to the Law of 
Nations, considered an accretion to the land of the 
State to whose territory the mouth of the respective 
river belongs, although the Delta may be formed out- 
side the territorial maritime belt. It is evident that 
in the latter case an increase of territory is the result, 
since the at least three miles wide maritime belt is 
now to be measured from the shore of the Delta. 

§ 234. The same and other natural processes which 
create alluvions on the shore and banks, and Deltas 
at the mouths of rivers, lead to the birth of new 
islands. If they rise on the High Seas outside the 

^ See above, § 199, No. i. 


Deltas. 


New-born 

Islands. 



Aban- 

doned 

Kiver- 

beds. 


286 STATE tERRITORY 

territorial maritime belt, they are no State’s land 
and may be acquired through occupation on the 
part of any State. But if they rise in rivers, lakes, 
, and within the maritime belt, they are, according 
I to the Law of Nations, considered accretions to 
the neighbouring land. It is for this reason that 
such new islands in boundary rivers as rise vnthiii 
the boundary line of one of the riparian States 
accrue to the land of such State, and that, on the 
other hand, such islands as rise upon the boundary 
line are divided into parts by it, the respective 
parts accruing to the land of the riparian States 
concerned. If an island rises within the territorial 
miaritime belt, it accrues to the land of the riparian 
fState, and the extent of the maritime belt is now 
|to be measured from the shore of the new-born 
Island. 

* An illustrative example is the case ^ of the 
i“ Anna.” In 1805, during war between Great 
fBritain and Spain, the British privateer “ Minerva ” 
fcaptured the Spanish vessel “ Anna ” near the mouth 
? bf the Eiver Mississippi. When brought before the 
^British Prize Court, the United States claimed the 
fcaptured vessel on the ground that she was captured 
within the American territorial maritime belt. Lord 
jStpwell gave judgment in favour of this claim, 
Ibecause, although it appeared that the capture did 
[actually take place more than three miles oil' the 
'coast of the continent, the place of capture was 
I within three miles of some small mud-islands com- 
I posed of earth and trees drifted down into the 
» sea. 

§ 235. It happens sometimes that a river aban- 
dons its bed entirely or dries up altogether. If 
* See 5 Rob. 373- 
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such river was a boundary river, the abandoned bed 
is now the natural boundary. But often the old 
boundary line cannot be ascertained, and in such 
cases the boundary line is considered to run through 
the middle of the abandoned bed, and the portions 
ipso facto accrue to the land of the riparian States, 
although the territory of one of these States may 
become thereby enlarged, and that of the other 
diminished. 
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Hall, §§ 204-205 — Lawrence, § 98 — Halleck, II. pp. 467-498— Taylor, 
§ 220 — Walker, § ir — Wheaton, § 165 — Bluntschli, §§ 287-289, 
701, 702 — Heffter, § 178 — Liszt, § 10 — Ullmann, §§ 81 and 169 
— Bonfils, No. 535 — Despagnet, Nos. 395-398 — Rivier, 1 . pp. i8r, 
182, 436 441 — Calvo, V. § 3ii7» 3118- Fiore, IL No. 863; 
III. No. 1693 — Martens, I. § 91 — iloltzendorfif, “Eroberuiig imd 
Eroberungsrecht ” (1871) — Hcimburgor, ** Der Erwerb der Gebiets- 
hoheit*’ (1888), pp. 12I" 132 — Westlake in The Law Quarterly 
Review, XVII, (1901), p. 392. 

§ 236. Conquest is the taking posvsession of enemy 
territory through military force in time of war. 
Conquest alone does not ipso facto make the con- 
quering State the sovereign of the conquered terri- 
tory, although such territory comes through conquest 
for the time under the sway of the conqueror. 
Conquest is only a mode of acquisition if the con- 
queror has, after having firmly established the 
conquest, formally annexed the territojy. Such 
annexation makes the enemy State cease to exist 
and brings thereby the war to an end. And as 
such ending of war is named subjugation, it is con- 
quest followed by subjugation, and not conquest 
alone, which gives a title and is a mode of acquiring 


Concei)- 
tion of 
Conquest 
and of 
Subjuga- 
tion. 



288 


STATE flPERRITORY 


Snbjuga* 
tion in 
Contradis- 
tinction to 
Occupa- 
tion. 


Justifica- 
tion of 
Subjuga- 
tion as a 
Mode of 
Acquisi- 
tion. 


territory.^ It is, however, quite usual to apeak of 
conquest as a title, and everybody knows that 
subjugation after conquest is thereby meant. But 
it must be specially mentioned that, if a belligerent 
conquers a part of the enemy territory and makes 
afterwards the vanquished State cede the conquered 
territory in the treaty of peace, the mode of acquisi- 
tion is not subjugation but cession.^ 

§ 237. Some writers^ maintain that subjugation is 
only a special case of occupation, because, as they 
assert, through conquest the enemy territory becomes 
no State’s land and the conqueror can acquire it 
by turning his military occupation into absolute 
occupation. Yet this opinion cannot be upheld 
because military occupation, which is conquest, in 
no way makes enemy territory no State’s land. 
Conquered enemy territory, although actually in 
possession and under the sway of the conqueror, 
remains legally under the sovereignty of the enemy 
until through annexation it comes under tlie sove- 
reignty of the conqueror. Annexation turns the 
conquest into subjugation. It is the very annexa- 
tion wliich uno acta makes the vanquished State 
cease to exist and brings the territory under the 
conqueror’s sovereignty. Thus the subjugated terri- 
tory has not for one moment been no State’s 
laud, but comes from the enemy’s into the con- 
queror’s sovereignty, although not through cession, 
but through annexation. 

§ 238. As long as a Law of Nations has been in 
existence, the States as well as the vast majority of 
writers have recognised subjugation as a mode of 

* Concerning the distinction ^ Iloltzendorff, II. p. 255; 
between conquest and subjugation, Ullmann, § 81; Heimburger, p. 
see below, vol. II. § 264. 128 ; Salomon, p. 24. 

- See above, §§216 and 219. 
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acquiring territory. Its justification lies in the fact | 
that war is a contention between States for the * 
purpose of overpowering one another. States which ' 

(TO to war know beforehand that they risk more or 
less their very existence, and that it may be a 
necessity for the victor to annex the conquered 
enemy territory, be it in the interest of national 
unity or of safety against further attacks, or for 
other reasons. Maybe, in some extremely dim and; 
distant future, war will disappear, but, as long asi 
war exists, subjugation will also be recognised. If’ 
some writers ^ refuse to recognise subjugation at all 
as a mode of acquiring territory, they show a lack of 
insight into the historical development of States and 
nations. 

§ 239. Subjugation is as a rule a mode of acquir- 
ing the entire enemy territory. The actual process whole or 
is regularly that the victor destroys the enemy Enemy 
military forces, takes possession of the enemy Territory, 
territory, and then annexes it, although the head 
and the Government of the extinguished State might 
have fled, might protest, and still keep up a claim. 

Thus after the war vrith Austria and her allies in 
1866, Prussia subjugated the territories of the 
Duchy of Nassau, the Kingdom of Hanover, the 
Electorate of Hesse-Cassel, and the Free Town of 
Frankfort-on-the-Maine, and Great Britain sub- 
jugated in I goo the territories of the Orange Free 
State and the South African Republic. 

But it is possible, although it wiU nowadays hardly 
occur, for a State to conquer and annex a part of 
enemy territory, whether the war ends by a Treaty 
of Peace in which the vanquished State, without 

^ Bonfils, No. 535 ; Fiore, II, No, 863 and III. No. 1693. See also 
Despagnct, Nos. 39 5 "-398. 
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ceding the conquered territory, submits silently ’ to 
the annexation, or by simple cessation of hostilities.-' 
It must, however, be emphasised that such a mode 
of acquiring a part of enemy territory is totally 
different from forcibly taking possession of a part 
thereof during the continuance of war. Such a con- 
quest, although the conqueror may intend to keep 
the conquered territory and therefore annex it, is 
not a title as long as the war has not terminated 
either actually through simple cessation of hostilities 
or through a Treaty of Peace. Therefore, the prac- 
tice, which sometimes prevails, of annexing a con- 
quered part of enemy territory during war cannot be 
approved. Concerning subjugation either of the 
whole or of a part of enemy territory, it must be 
as.serted that annexation gives a title only after a 
firmly established conquest. So long as war con- 
tinues, conquest is not firmly established. 

§ 240. Although subjugation is an original mode 
of acquisition, since the sovereignty of the new 
; acquirer is not derived from that of the former owner 
State, the new owner State is nevertheless the succes- 
[ sor of the former owner State as regards many points 
' which have been discussed above (§82). It must be 
specially mentioned that, as far as the Law of 
Nations is concerned, the subjugator does not 
acquire the private property of the inhabitants of 
the annexed territory. Being now their Sovereign, 
the subjugating State may indeed impose any burdens 
it pleases on its new subjects, it may even confiscate 
their private property, since a Sovereign State can 
do what it likes with its subjects, but subjugation 
itself does not touch or affect private property. 

^ See below, vol. II. § 273. termination of real war. Many 

^ See below, vol. II. § 263. writers, however, deny that a 

See below, vol. II. § 60, con- conquest is firmly established as 
corning guerilla war after the long as guerilla war is going on. 
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As regards the national status of the subjects of 
the subjugated. State, doctrine and practice agree 
that such enemy subjects as are domiciled on the ^ 
annexed territory and remain there after annexation • 
become ipso facto by the subjugation ^ subjects of the 
subjugator. But the national status of such enemy 
subjects as are domiciled abroad and do not return, 
and further of such as leave the country before the 
annexation or immediately afterwards, is matter of dis- 
pute. Some writers maintain that these individuals 
do in spite of their absence become subjects of the 
subjugator, others emphatically deny it. Whereas 
the practice of the United States of America seems 
to be in conformity with the latter opinion,^ the 
practice of Prussia in 1866 was in conformity 
with the former. Thus in the case of Count Platen- 
Hallermund, a Cabinet Minister of King George V. of 
Hanover, who left Hanover with his King before the 
annexation .1 866 and was in 1 868 prosecuted for 
high treason before the Supreme Prussian Court at 
Berlin, this Court decided that the accused had 
become a Prussian subject through the annexation of 
Hanover.^ I believe that a distinction must be made 
between those individuals who leave the country 
before, and those who leave it after annexation. The 
former are not under the sway of the subjugator at 
the time of annexation, and, since the personal 
supremacy of their home State terminates with the 
latter’s extinction through annexation, they would 
seem to be outside the sovereignty of the subjugator. 
But those individuals who leave the country after 

^ The case is similar to that of Zachariae and Neumann, who 
cession; see above, § 219. deny that Count Platon was a 

* See HaJleck, II. p. 476. Prussian subject, are printed in 

* See Halleck, II. p. 476, on the the Deutsche Strafrechts-Zeitung, 
one hand, and on the other Bivier, 1868, pp. 304-320. 

P- 436. Valuable opinions of 
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annexation leave it at a time when th^ have 
become subjects of the new Sovereign, and they 
therefore remain such subjects even after they have 
left the country, for there is no rule of the Law of 
Nations in existence which obliges a subjugator to 
grant the privilege of emigration ^ to the inhabitants 
of the conquered territory. 

Different from the fact that enemy subjects become 
through annexation subjects of the subjugator is the 
question what position they acquire within the sub- 
jugating State. This question is one of Municipal, and 
not of International Law. The subjugator can, if he 
likes, allow them to emigrate and to renounce their 
newly acquired citizenship, and the Municipal Law of 
the subjugating State can put them in any position it 
likes, can in especial grant or refuse them the same 
rights as those which its citizens by birth enjoy. 

§ 241. Although subjugation is an original mode 
of acquiring territory and no third Power has as 
a rule a right of intervention, the conqueror has 
not in fact an unlimited possibility of annexation of 
the territory of the vanq^uished State. When the 
balance of power is endaiigered or when other vital 
interests are at stake, third Powers can and will 
intervene, and history records many instances of such 
interventions. But it must be emphasised that the 
validity of the title of the subjugator does not depend 
upon recognition on the part of other Powers. And 
a mere protest of a third Power is of no legal 
weight either. 

’ Both Westlake and Halleck of International Law which im^ 
state that the inhabitants must poses the duty upon a subjugator 
have a free option to stay or leave to grant this option, 
the country ; but there is no rule 
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arotiua, II. c. 4— Vattel, I. §§ 140-151— HaU, § 36 — ^Westlake, I. 
pp. 92-94 — Lawrence, § 99 — Phillimore, I. §§ 251-261 — Twiss, I. 
§ 129— Taylor, §§ 218-219 — Walker, § 13 — Wheaton, § 164 — 
Bluntschli, § 290 — Hartmann, § 61 — Hefller, § 12 — ^Holtzendorff 
in Holtzendorff, II. p. 255 — Ullmann, § 81 — Bonfils, No. 534 — 
Despagnet, No. 390 — Pradier-Fod 4 r 4 , II. Nos. 820-829 — Bivior, I. 
pp, 182-184 — Calvo, I. §§ 264-265 — ^Fiore, II. Nos. 850-851 — 
Martens, I. § 90 — G. F. Martens, §§ 70-71 — Bynkershoek, “ Qnaes- 
tiones juris public!,” IV. c. 12 — Heimburger, “Der Erwerb der 
Qebietshoheit ” (1888) pp. 140-155. 

§ 242. Since the existence of a science of the 
Law of Nations there has always been opposition to 
prescription as a mode of acquiring territory. Grotius 
rejected the usucaption of the Roman Law, yet 
adopted the same law’s immemorial prescription ‘ for 
the Law of Nations. But whereas a good many 
writers ^ still defend that standpoint, others ^ reject 
prescription altogether. Again, others go beyond 
Grotius and his followers and do not require posses- 
sion from time immemorial, but teach that an un- 
disturbed continuous possession can under certain 
conditions produce a title for the possessor, if the 
possession has lasted for some length of time. 

This opinion would indeed seem to be correct,; 
because it recognises theoretically what actually’ 
goes on in practice. There is no doubt that in the 
practice of the members of the Family of Nations a 
State is considered to be the lawful owner even of 
those parts of its territory of which originally it took 

^ See Grotius, 11 . c. 4, §§ 1,7,9. Vattel, IL § 147; Wheaton, 
See, for instance, Heffter, §165; Phillimore,!. §259; Hall, 
§12; Martens, § 90. § 36; Bluntschli, § 290; Pradier- 

* G. F. Martens, § 71 ; Kliiber, Fod^r^, II, No. 825 ; Bonfils, No. 
§§ 6 and 125 ; Holtzendorff, IL 534, and many others. 

P* 255 ; Ullmann, § 81. 
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possession wrongfully and unlawfully, provided only 
the possessor has been in undisturbed possession for 
such a length of time as is necessary to create the 
general conviction among the members of the Family 
of Nations that the present condition of things is in 
conformity with international order. Such prescrip- 
tion cannot be compared with the usucaption of 
Eoman Law because the latter required bona-fide 
possession, whereas the Law of Nations recognises 
prescription both in cases where the State is in bona- 
fide possession and in cases where it is not. The 
basis of prescription in Intei'national Law is nothing 
else than general recognition ^ of a fact, however 
unlawful in its origin, on the part of the members 
of the Family of Nations. And prescription in 
International Law may therefore be defined as the 
acquisition of sovereignty over a territory through 
contimious and unfiisiurbed exercise of sovereignty 
otter it during such a period as is necessary to create 
under the influence of historical development the general 
conviction that the present condition of things is 
in conformity with international order. Thus, pre- 
scription in International Law has the same rational 
basis as prescription in Municipal Law — namely, the 
creation of stability of order. 

§ 243. From the conception of prescription, as 
above defined, it becomes apparent that no general 
rule can be laid down as regards the length of time 
and other circumstances which are necessary to 
'Create a title by prescription. Everything depends 
/ upon the merits of the individual case. As long as 

' This is pointed out with great is a customary rule of International 
lucidity by Heimburger, pp. 151- Law in existence according to 
155; he rejects, however, pre- which recognition can make good 
scription as a mode of acquiring originally wrongful possession, 
territory, maintaining that there 
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Other Powers keep up protests and claims, neither is 
the actual exercise of sovereignty undisturbed, nor is 
there the required general conviction that the present 
condition of things is in conformity with inter- 
national order. But after such protests and claims, if 
any, cease to be repeated, the actual possession ceases 
to be disturbed, and thus under certain circumstances 
matters may gradually ripen into that condition which is 
in conformity with international order. The question,: 
at what time and under what circumstances such a: 
condition of things arises, is not one of law but of 
fact. The question, for instance, whether Prussia, 
Austria, and Bussia have now a good title by prescrip- 
tion to hold their respective formerly Polish terri- 
tories, although the three partitions of Poland were 
wrongful and unlawful acts, must, I doubt not, be 
answered in the affirmative. For all the members of 
the Family of Nations have now silently acquiesced 
in the present condition of things, although as late as 
1846 Great Britain and France protested against the 
annexation of the Kepublic of Cracow on the part of 
Austria. In spite of the fact that the Polish nation 
has not yet given up its hope of seeing a Polish State 
re-established on the former Polish territory, the 
general conviction among the members of the Family 
of Nations is that the present condition of things is 
in conformity with international order. When, to 
give another example, a State which originally held 
an island mala Jide under the title by occupation, 
knowing well that this land had already been 
occupied by another State, has succeeded in keeping 
up its possession undisturbed for so long a time 
that the former possessor has ceased to protest and 
has silently dropped the claim, the conviction will be 
prevalent among the members of the Family of 
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Nations that the present condition of things is in 
conformity with international order. These examples 
show why a certain number of years ^ cannot be, 
once for all, fixed to create the title by prescription. 
There are indeed im m easurable and imponderable 
circumstances and influences besides the mere run of 
time ^ at work to create the conviction on the part of 
the members of the Family of Nations that in the 
interest of stability of order the present possessor 
should be considered the rightful owner of a territory. 
And these circumstances and influences, which are of 
a political and historical character, differ so much in 
the different cases that the length of time necessary 
for prescription must likewise differ. 


xvn 

Loss OF State Terkitory 

Hall, § 34 — Pliillimore, I. §§ 284-295 — Holtzendorff in Holtzendorff, 
II. pp. 274-279 — Gareis, § 70— Liszt, § 10 — Ullmann, § 89— 
Pradier-Fodere, II. Nos. 850-852 — ilivier, I. § 13 — Fiore, II. No. 
865 — Martens, I. § 92. 

§ 244. To the five modes of acquiring sovereignty 
over territory correspond five modes of losing it — 
namely, cession, dereliction, operation of nature, 
subjugation, prescription. But there is a sixth mode 
of losing territory — namely, revolt. No special details 
are necessary with regard to loss of territory through 

^ Vattel (II. § 151) suggests years by a nation excludes the 
that the members of the Family claim of every other nation.*’ 
of Nations should enter into an HefiFter’s {§ 12) dictum, “ Hun- 
agreement stipulating the number dert Jahre Unrecht ist noch kein 
of years necessary for prescription, Tag Recht ** is met by the fact that 
and David Dudley Field proposes it is not the operation of time 
the following rule (52) in his alone,but the co-operation of other 
Outlines of an International Code : circumstances and iniluences 
“ The uninterrupted possession of which creates the title by prescrip- 
territory or other property for fifty tion. 
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subjugation, prescription, and cession, except that it 
is of some importance to repeat here that the histo- 
rical cases of pledging, leasing, and giving territory to 
another State to administer are in fact, although not 
in theory, nothing else than cessions^ of territory. 

But operation of nature, revolt, and dereliction must 
be specially discussed. 

§ 245. Operation of nature as a mode of losing operation 
corresponds to accretion as a mode of acquiring 
territory. Just as through accretion a State may 
become enlarged, so it may become - diminished 
through the disappearance of land and other opera- 
tions of nature. And the loss of territory through 
operation of nature takes place ipso facto by such 
operation. Thus, if an island near the shore dis- 
appears through volcanic action, the extent of the 
-maritime territorial belt of the respective riparian 
’State is hereafter to be measured from the low- water 
mark of the shore of the continent, instead of from 
‘the .shore of die fo island. Thus, further, if 
through a piece of land being detached by the 
current of a river from one bank and carried over 
to the other bank, the river alters its course and 
covers now part of the land on the bank from which 
such piece became detached, the territory of one of 
the riparian States may decrease through the boundary 
line being ipso facto transferred to the present middle 
or mid-channel of the river. 

§246. Eeyolt followed by secession is a mode of Kevoit. 
losing territory to which no mode of acquisition 
corresponds.* Ee volt followed by secession has, 

’ See above, §§171 and 216. the attempts of the latter to 
The possible case where a reconquer it, unites itself with the 
province revolts, secedes from the territory of another State, is a 
mother country, and, after having case of merger by cession of the 
successfully defended itself against whole territory. 
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as history teaches, frequently been a cause of loss of 
territory. Thus the Netherlands fell away from 
Spain in 1579, Belgium from the Netherlands in 
1830, the United States of America from Great 
Britain in 1776, Brazil from Portugal in 1822, the 
former Spanish South American States from Spain 
in i8io, Greece from Turkey in 1830, Cuba from 
Spain in 1898, Panama from Colombia in 1903. 
The question at what time a loss of territory through 
revolt is consummated cannot be answered once for 
all, since no hard and fast rule can be laid down 
regarding the time when it can be said that a State 
broken off from another has established itself safely 
and permanently. The matter has, as will be remem- 
I bered, been treated above (§ 74), in connection with 
Ji’ecognition. It may well happen that, although 
such a seceded State is already recognised by a third 
Power, the mother country does not consider the 
territory to be lost and succeeds in reconquering it. 

§ 247. Dereliction as a mode of losing corresponds 
to occupation as a mode of acquiring teri-itory. 
Dereliction frees a territory from the sovereignty 
of the present owner State. Dereliction is effected 
through the owner State’s complete abandonment of 
the territory wdth the intention of withdrawing from 
it for ever, thus relinquishing sovereignty over it. 
Just as occupation ^ requires, first, the actual taking 
into possession {corpus) of territory and, secondly, the 
intention {animi^d!^ io acquire sovereignty over it, so 
dereliction requires, first, actual abandonment of a 
•territory, and, secondly, the intention to give up 
I sovereignty over it. Actual abandonment alone 
does not involve dereliction as long as it must be 
presumed that the owner has the will and ability' 

^ See above, § 222. 



IjOm OF STATE TERRITORY 299 

to retake possession of the territory. Thus, forlj 
instance, if the rising of natives forces a State to \ 
■vrithdraw from a territory, such territory is not 
derelict as long as the former possessor is able and 
makes efforts to retake possession. It is only when 
a territory is really derelict that any State may 
acquire it through occupation.^ History knows of 
several such cases. But very often, when such 
occupation of derelict territory occurs, the former 
owner protests and tries to prevent the new occupier 
from acquiring it.^ 

' See above, § 228. of Santa Lucia and that of l>ela> 

^ See Hall, § 34, where the case goa Bay are discussed. 
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s OP THE Freedom of the Open Sea 

Grotius, II. c. 2, § 3 — Pufendorf, IV. c. 5, § 5 — Vattel, I, §§ 279-286— 
Hall, § 40 — ^Westlake, L pp. 161-162 — PJhillimore, I. §§ 172-179 — 
Taylor, §§ 242-246 — Walker, Science, pp. 163-171 — Wheaton, 
§§ 186-187 — Hartmann, § 64 — Heffter, § 73 — Stoerk in Holtzen- 
dorff, II. pp. 483-490 — Bonfils, Nos. 573-576 — Despagnet, No. 410 
— Pradier-Fod^r^, IL Nos. 871-874 — Calvo, 1 . §§ 347-352 — Fiore, 
II. Nos. 718-726 — Martens, I. § 97 — Perels, § 4 — Azuni, Diritto 
maritimo ” (1796), i, c. I. Article III. — Cauchy, “ Le droit maritime 
international consid^re dans see origines,’' 2 vols. (1862) — Nys, 
Les origines du droit international ” (1894), pp. 377-388 — Castel, 
Du principe de la liberte des mers ” (1900), pp. 1-15. 

Former | § 248. In antiquity and the first half of the 

Control*'! Middle Ages navigation on the Opfsn Sea was free to 
sir I everybody. According to Ul pianu sd the sea is open 
I to everybody by nature, and, according to Celsus,- the 
sea, like the air, is common to all mankind. Since 
no Law of Nations in the modern sense of the term 
existed during antiquity and the greater part of the 
Middle Ages, no importance is to be attached to the 
pronouncement of Antoninus Pius, Eoman Emperor 
from 138 to 161 : — “Being® the Emperor of the 
world, I am consequently the law of the sea.” Nor 

^ L. 13, pr. D. VIII. 4: mari nibus ut aeris, 
quod natura omnibus patet. * L. 9 D. XIV. 2 : cyw fteV tov 

^ L. 3 D. XLIII. 8 : Maris Koafxov Kvpiotf 6 dc popof rfjs 
commimem usum omnibus homi- OaXda-arjSn 
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is it of importance that the Emperors of the old 
German Empire, who were considered to be the 
successors of the Eoman Emperors, styled themselves 
among other titles “ King of the Ocean.” Real 
claims to sovereignty over parts of the Open Sea begin, 
however, to be made in the second half of the 
Middle Ages. And there is, no doubt whatever that 
at the time when the modem Law of Nations 
gradually rose it was the conviction of the States that 
they could extend their sovereignty over certain 
parts of the Open Sea. Thus, the Republic of 
Venice was recognised as the Sovereign over the 
Adriatic Sea, and the Republic of Genoa as the 
Sovereign of the Ligurian Se^. Portugal claimed 
sovereignty over the whole of the Indian Ocean and 
of the Atlantic south of Morocco, Spain over the Pacific 
and the Gulf of Mexico, both Portugal and Spain 
basing their claims on two Papal Bulls promulgated by 
Alexander VI. in 1493, which divided the new world 
between these Powers. Sweden and Denmark claimed 
sovereignty over the Baltic, Great Britain over the 
Narrow Seas, the North Sea, and the Atlantic from 
the North Cape to Cape Finisterre. 

These claims have been more or less successful^ 
asserted for several hundreds of years. They were 
favoured by a number of different circumstances, 
such as the maintenance of an effective protection 
against piracy for instance. And numerous exam- 
ples can be adduced which show that such claims 
have more or less been recognised. Thxis, Frederick 
III., Emperor of Germany, had in 1478 to ask the per- 
mission of Venice for a transportation of corn from 
Apulia through the Adriatic Sea.^ Thus, Great 
Britain in the seventeenth century compelled 

^ See Walker, History, I. p. 163. 
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foreigners to take out an English licence for fishing 
in the North Sea; and when in 1636 the Dutch 
attempted to fish without such licence, they were 
attacked and compelled to pay j^3o,ooo as the price 
for the indulgence.^ Again, when Philip II. of Spain 
was in 1554 on his way to England to marry Queen 
Mary, the British Admiral, who met him in the 
“ British Seas,” fired on his ship for flying the 
Spanish flag. And the King of Denmark, when 
returning from a visit to James I. in 1606, was 
forced by a British captain, who met him oflf the 
mouth of the Thames, to strike the Danish flag. 

§ 249. Maritime sovereignty found expression in 
:^aritime ceremonials at least. Such State as claimed 
sovereignty over a part of the Open Sea required 
foreign vessels navigating on that part to honour its 
flag as a symbol of recognition of its sovereignty. 
So late as 1805 the British Admiralty Eegulations 
contained an order “ to the effect that “ when any 
of His Majesty’s ships shall meet with the ships of 
any" foreign Power within His Majesty’s Seas (which 
extend to Cape Finisterre), it is expected that the 
said foreign ships do strike their topsail and take 
in their flag, in acknowledgment of His Majesty’s 
sovereignty in those seas ; and if any do resist, all 
flag officers and commanders are to use their utmost 
endeavours to compel them thereto, and not suffer 
any dishonour to be done to His Majesty.” 

But apart from maritime ceremonials maritime 
sovereignty found expression in the levying of tolls 
from foreign ships, in the interdictipn of fisheries to 
foreigners, and in the control or even the prohibition 
of foreign navigation. Thus, Portugal and Spain 

^ This and the two following examples are quoted by Hall, § 40. 

’ Quoted by Hall, § 40. 
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attempted, after the discovery of America, to keep 
foreign Vessels altogether out of the seas over which 
they claimed sovereignty. The magnitude of this 
claim created an opposition to the very existence of 
such rights. English, French, and Dutch explorers 
and traders navigated on the Indian Ocean and the 
Pacific in spite of the Spanish,* and Portuguese 
interdictions. And when, in ii^So, the Spanish 
ambassador Mendoza lodged a complaint with 
Queen Elizabeth against Drake for having made his 
famous voyage to the Pacific, Elizabeth answered 
that vessels of all nations could navigate on the 
Pacific, since the use of the sea and the air is 
common to all, and that no title to the ocean can 
belong to any nation, since neither nature nor regard 
for the public use permits any possession of the 
ocean.* 

§250. Queen Elizabeth’s attitude was the germ jGrctiuB’s 

out of which grew graduially the present freedom 
of Twenty -nine years after her < 

answer to Mendoza, in 1609, appeared Grotius’s 
book‘d “Mare liberum.” Tlie intention of Grotius 
was to show that the Dutch had a right of navigation 
and commerce with the ^Indies in spite of the 
Portuguese interdictions. 'He contends that the sea 
cannot be State property, because it cannot really be 
taken into possession through occupation, ^ and that 

^ See Walker, History, I. p. i6i. made in the interest of the grow- 
It is obvious that this attitude of ing commerce and navigation of 
Queen Elizabeth was in no way England, and any one daring to 
the outcome of the conviction that apply the same arguments against 
really no State could claim England’s claims would have in- 
sovereignty over a part of the curred her royal displeasure. 

Open Sea. For she herself did not Its full title is : Mare liberum, 

think of dropping the British seu de jure quod Batavis competit 
claims to sovereignty over the ad Indicana commercia Disser- 
“British Seas.” Her arguments tatio. 
against the Spanish claims were * See below, § 259. 
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Iconsequently the sea is by nature free from the 
(sovereignty of any State.* 1 The attack of Grotius 
was met by several authors of different nations. 
Gentilis defends Spanish and English claims in lug 
“ Advocatio Hispanica,” which appeared in 1613. 
Likewise, in 1613 William Welwod defends the 
English claims in his book, “ Le dominio maris.” 
John Selden wrote his “Mare Clausum sive de 
dominio maris” in 1618, but it was not printed 
until 1635. Sir John Burroughs published in 1653 
his book, “ The Sovereignty of the British Seas 
proved by Records, History, and the Municipal Laws 
of this Kingdom.” And in defence of the claims of 
the Republic of Venice Paolo Sarpi published in 1676 
his book “ Del dominio del mare Adriatico.” The 
most important of these books defending maiitirne 
sovereignty is that of Selden. King Charles I., by 
whose command Selden’s “ Mare Clausum” was printed 
in 1635, was so much impressed by it that he in- 
structed in 1619 his ambassador in the Netherlands 
to complain of the audacit}'" of Grotius and to request 
that the author of the “ Mare liberum ” should he 
punished.^ 

I iThe general opposition to Grotius’s bold attack on 
'maritime sovereignty prevented his immediate victory. ■ 
Too firmly established were the then recognised 
claims to sovereignty over certain jjarts of the Open 
Sea for the novel principle of the freedom of the sea 
I to supplant them. Progress wns made regarding 
one point only — namely, freedom of navigation of the 
)isea. > England had never pushed her claims so far as 
to attempt the prohibition of free navigation on the 

^ Grotius was by no means the lies Origines du Droit Inter- 
first author who defended the national, pp. 381 and 382. 
freedom of the sea. See Nys, ^ See Phillimore, I. § 182. 
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so-called British Seas. And although Venice suc- 
ceeded in keeping up her control of navigation on 
the Adriatic till the middle of the se vente enth 
century, it maybe said that (in ..Jim second half of! 
that century jjavigation on aU parts of the Open Seal 
was practically free for vessels of all nations. But 
with regard to other points claims to maritime 
sovereignty continued to be kept up. ) Thus the 
Netherlands had by article 4 of the Treaty of 
Westminster, 1674, to acknowledge that their vessels 
had to salute the British flag within the “ British 
Seas ” as a recognition of British maritime sove- 
reignty.^ 

§ 251. In spite of opposition, the work of Grotius Graduivj 
was not to be undone. All prominent writers j uon’of'the 
of the eighte enth ce ntury take up again the case | 
of the freedom of the Open Sea, making a dis- ' Open Sea. 
tinction between the maritime belt which is to be 
considered under the sway of the riparian States, 
and, on the other hand, the High Seas, which are 
under no State’s sovereignty. The leading author is 
B vnkershoek- whose standard work, “De dominio 
niaris,” appeared in 1702. VaUel, G. F. de Martens, 

Azuni, and others follow the lead. And although 
Great Britain upheld her claim to the salute due to 
her flag within the “ British Seas ” throughout tlie 
eighteenth and at the beginning of the nineteenth 
century, the principle of tlie freedom of the Open 
Sea became more and more vigorous with the growth 
of the navies of other States ; and at the end of the 
first quarter of the nineteenth century this principle 
became univei sally recognised in theory and practice. 

Great Britain silently dropped her claim to the salute 
due to her flag, an.d with it her claim to maritime 
^ See Hall, § 40, p. 152, note i. 
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sovereignty, and became now a champion of the 
freedom of the Open Sea. When, in 1 8 2 1 , Eussia, who 
was then still the owner of Alaska in North America, 
attempted to prohibit all foreign ships from ap- 
proaching the shore of Alaska within one hundred 
Italian miles. Great Britain and the United States 
protested in the interest of the freedom of the Open 
Sea, and Eussia dropped her claims in conventions 
>1 concluded with the protesting Powders in i_824 and 
'\1825. And when, after Eussia had sold Alaska in 
1SS7 to the United States, the latter made regula- 
tions regarding the killing of seals within Behring 
Sea, claiming thereby jurisdiction and control over 
a pai't of the Open Sea, a cfonflict arose in 1886 
with Great Britain, which was settled by arbitration^ 
in 1 893 in fevour of the freedom of the Open Sea. 


II 

CONCRPTION Ol<’ THE Ol’EN SeA 

Field, article 53 — Westlake, T.p. i60“ Kivier, I. pp. 234 235 — Pvadior- 
Fodere, IT. No. 868 — Ullmann, § 90 — Stoerk in Holtz on dor If, II. 

p- 483- 

§ 252. Open Sea or High Seas“ is the coherent 
body of salt .Witter all over the greater part of 
:the globe, witli the exception of the maritime belt 
and the territorial straits, gulfs, and bays, whifdi are 
‘parts of the sea, but not parts of the Open Sea. 
Wherever there is a salt-water sea on the globe, it is 
part of the Open Sea, provided it is not isolated 

' See below, § 284. other extensions thereof not within 

“ Field defines in article 53 : the territorial limits of any nation 
“ The High Seas arc the ocean, and whatever.” 
all connecting arms and bays or 
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from, but coherent with, the general body of salt 
water extending over the globe, and provided that 
the salt jrater . approach to it is navigable and open to 
vessels of all nations. The enclosure of a sea by the 
land of one and the same State does not matter, 
provided such a navigable connection of salt water 
as is open to vessels of all nations exists between 
such sea and the general body of salt water, even 1 1 
if that navigable connection itself be part of the j 
territory of one or more riparian States. Whereas, * * 
therefore, the Dead Sea is Turkish and the Aral Sea 
is Russian territory, the Sea of Marmora belongs to 
the Open Sea, although it is surrounded by Turkish 
land and although the Bosphorus and the Dardanelles 
are Turkish territorial straits, because these are now 
open to merchantmen of all nations. For the same 
reason the Black Sea ^ is now part of the Open Sea. 

On the other hand, the Sea of Azoff is not part of the 
Open Sea, but Russian territory, although there 
exists a navigable connection between it and the 
Black Sea. The reason is that this connection, the 
Strait of Kertch, is not according to the Law of 
Nations open to vessels of all nations, since the Sea of 
Azof!' is less a sea than a mei-e gulf of the Black Sea.- 

§ 253. It is not necessary and not possible to clear in 
particularise eveiy portion of the Open Sea. It is i-ans oi" 
sufficient to state instances which clearly indicate 
the extent of the Ojien Sea. To the Open Sea be- 
long, of course, all the so-called oceans — namely, the 
Atlantic, Pacific;, Indian, Arctic, and Antarctic. But 
the branches of the oceans, which go under special 
names, and, further, the branches of these branches, 

^ See above, § 181. HoltzcndorfT, IT. p. 5^3, declares 

80 saA' Rivier, T. p. 237, and that the Sea of Azoff is part of the 
Martens, I. § 97 : but Stoerk in Open Sea. 
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which again go under special names, belong likewise 
to the Open Sea. Examples of these branches are : 
the North Sea, the English Channel, and the Irish 
Sea ; the Baltic Sea, the Gulf of Bothnia, the Gulf 
of Finland, the Kara Sea,^ and the White Sea ; the 
Mediterranean and the Ligurian, Tyrrhenian, Adriatic, 
Ionian, Marmora, and Black Seas ; the Gulf of 
Guinea ; the Mozambique Channel ; the Arabian Sea 
and the Red Sea ; the Ba}'^ of Bengal, the China Sea, 
the Gvilf of Siam, and the Gulf of Tonking; the 
Eastern Sea, the Yellow Sea, the Sea of Japan, and 
the Sea of Okhotsk ; Behring Sea ; the Gulf of 
Mexico and the Caribbean Sea ; Baffin’s Bay. 

It will be remembered that it is doubtful as 
regards many gulfs and bays whether they beloii^ 
i to the Open Sea or are territorial.'^ 


Ill 

The Freedom op the Open Sea 

Hall, § 75 — Westlake, I. pp. i6o-i66 — Lawrence, § 120 — Twiss, 1 . 
§§ 172-173 — Taylor, § 242 — ^Wheaton, § 187 — l^luntschli, §§ 304 308 
— Hefi'ter, § 94 — Stoerk in HoltzendorlT, II. pp. 483- 498 — Ullniann, 
§ 90 — Boufils, Nos. 572-577 — Praclier-Fodere, II. Nos. 874 881 — 
liivicr, L § 17 — Calvo, I. § 346—Fiore, II, Nos. 724, 727 — Martens, 
I. § 97 — Perels, § 4 — Testa, pp. 63 -66 — Ortolan, “ Diplomatio dc 
la mer *’ (1856), I. pp. 1 19-149 — De Burgh, “ Elements of Maritime 
International Law (1868), pp. 1--24 — Castel, “Du principc do la 
liberty des mers ” (1900) pp. 37-Bo. 

Meaning §254. The term “Freedom of the Open Sea” 
Term indicates the rule of the Law of Nations that the 

Open 

yea.” , 1 The assertion of some Russian Martens, I. § 97. 

/ publicists that the Kara 8ea is See above, § 191^ 

Russian territory is refuted by 
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onvftreipity of any- Slatejariiatewr. Since, therefore, 
the Open Sea is not the territory of any State, no 
State has regularly a right to exercise its legislation, 
administration, juris^ction, or pql^e '■ over parts of 
the "Open Sea. Since, further, the Open Sea can 
never be under the sovereignty of any State, no State 
has a right to acquire parts of the Open Sea tlirough 
o(*cupation,“ for, as far as the acquisition of territory 
is concerned, the Open Sea is what Roman Law calls 
res extra commercium. But altho ugh t h e Open Sea | 
is not the territory of any State, it is nevertlieless an ■ 
object of the Law of Nations. The very fact alone of ' 
such a rule exempting the Open Sea from the sove- 
reignty of any State whatever shows tliis. But there 
are other reasons. For if the Law of Nations were 
to content itself with tlie rule which excludes the Open 
Sea from possible State property, the consequence 
would be a condition of lawlessness and anarchy on 
the Open Sea. To obviate such lawlessness, customary 
International Law contains some rules which guaran- 
tee a certain legal older on the Open Sea. in spite of 
the fact that it is not the territory of any State. 

§ 255. This legal order is created through the co- Legal ivo- 
operation of the Law of Nations and the Municipal ihc°opt-n'^ 
Laws of such States as possess a maritime flag. The 
following rules of the Tja,w of Nations are universally 
recognised, namely : — First, that every State which 
has a maritime flag must lay down rules according to 

^ Set), however, above, § 190, considered as the temporary 
concerning the zone for Revenue territory of the vesRel’s liag State, 
and Sanitary Laws. And some French writers go even 

^ Following Grotius (II. c. 3, beyond that and claim a certain 
§ 13) and Bynkershoek (De zone round the respective vessel as 

dominio maris, c. 8), some writers temporary territory of the flag 
(for instance, Phillimore, I. § 203) State. But this is an absolutely 
maintain that any part of the superfluous Action. (See Stoerk in 
Open Sea covered for the time by Holtzendorff, II. p. 494 ; Rivier, 1, 
a vessel is by occupation to bo p. 238 ; Perels, pp. 37-39*) 
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which vessels can claim to sail under its flag, and 
must furnish such vessels with some official voucher 
authorising them to make use of its flag ; secondly, 
that every State has a right to punish all such 
foreign vessels as sail under its flag without being 
authorised to do so; thirdly, that all vessels with 
their persons and goods are, whilst on the Open 
Sea, considered under the sway of the flag State; 
fourthly, that every State has a right to punish 
piracy on the Open Seas even if committed by 
foreigners, and that, with a view to the extin(;tioii 
of piracy, men-of-war of all nations can require all 
suspect vessels to show their flag. 

These customary rules of International Law are, 
so to say, supplemented by Municipal Laws of 
the maritime States comprising pro\dsions, first, re- 
garding the conditions to be fulfilled by vessels for 
the purpose of being authorised to sail under their 
flags; secondly, regarding the details of jurisdiction 
over persons and goods on board vessels sailing undei- 
their flags ; thirdly, concerning the order on board 
ship and the relations between the master, the crew, 
and the passengers ; fourthly, concerning punishment 
of ships sailing without authorisation under their 
flags. 

The fact that each maritime State has a right to 
legislate for its own vessels gives it a share in keeping 
up a certain order on the Open Sea. And such order 
has been turned into a more or less general order 
since the large maritime States have concurrently 
made more or less concordant laws for the conduct of 
their vessels on the Open Sea. 

Freedom § 256. Although the Open Sea is free and not the 

Open® Sea territory of any State, it may nevertheless in its whole 

and war. extent become the theatre of war, since the region of 
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I war is not only the territories of the belligerents, but 
i likewise* the Open Sea, provided that one of the 
j belligerents at least is a Power with a maritime flag.^ 

' Men-of-war of the belligerents may fight a battle in 
any part of the Open Sea where they meet, and they 
may capture all enemy merchantmen they meet on 
the Open Sea. And, further, the jurisdiction and police 
of the belligerents become through the outbreak of 
war in so far extended over vessels of other States, 
that belligerent men-of-war may now visit, search, 
and capture neutral merchantmen for breach of 
blockade, contraband, and the like. 

However, certain parts of the Open Sea cati become 
: neutralised and therel )y be 

of war. Sea became neutralised in 

1856 through article it of the Peace Treaty of Paris 
stipulating: — “La Mer Noire est neutralisoe : ouverte 
k la marine marchande de toutes les nations, ses' 
eaux et ses ports sont forraellement et a perpetuity' 
interdites au pavilion de guerre, soil des, puissancbs 
riveraines, soit de tout autre puissance.” Yet this 
neutralisation of the Black Sea was abolished ^ in 1 87 1 
by article i of tlie Treaty of London, and no other 
])art of the Open Sea is at present neutralised. 

§ 257. The freedom of the Open Sea inv^olves per- Naviga- 
fect freedom of navigation for vessels of all nation cere?' 
whether men -of-war, other publi<‘ vessels, or merchant- 
men. It involves, further, absen(‘e of compulsor}' Open Sca. 
maritime ceremonials on the Open Sea. According 
to the Law of Nations, no rights whatever of salute 
exist between vessels meeting on the Open Sea. All 
so-called maritime ceremonials on the Open Sea ^ are 

' Concerning tlie distinction bo- “ But not within the maritime 
tween theatre and region of war, belt or other territorial waters, 
see below, vol. II. § 70. (See above, §§ 122 and 187.) 

■* See above, § 181. 
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If a matter either of courtesy and usage or of special 
I conventions and Municipal Laws of those States 
j| under whose flags vessels sail. There is in especial 


no right of any State to require a salute from foreign 
merchantmen for its men-of-war.^ 


The.- freedom of the Open Sea involves likewise 
'fr eedom Q£ 4 aafi ignsi 3 ift,.pa»i^>>»'agQ,.^ gh fho maritime 
for merchantmen of all nations,,, ,aiid-..,alsa.d^ 
|meti,-of-war of aU nations in so far as the part con- 
cerned of the maritime belt forms a part of the 
highways for international _ trafl 5 ic. Without such 
freedom of passage, navigation on the Open Sea 
by vessels of all nations would be a physical impos- 
sibility. 

Claim of § 258. Since no State can exercise protection over 
Maritime vessels that do not sail under its flag, and since every 
Flag. vessel must, in the interest of the order and safety of 
the Open Sea, sail under the flag of a State, the 
question has been raised whether not only maritime 
States but also such States as are not riparian States 
of the Sea have a claim to a maritime flag. There, 
ought to be no doubt that the freedom of the Open 
Sea involves a claim of eveiy State, whether or not 
riparian of the Sea, to a maritime flag. At present 
no such non- riparian State actually has a maritime 
flag, and all vessels belonging to subjects of such 
non-riparian States sail under the flag of a maritime 
State. But any da}' might bring a change. The 
question as to the claim to a maritime flag on the 
part of a non-maritime State was discussed in Switzer- 
land. When, in 1864, Swiss merchants in Trieste, 
Smyrna, Hamburg, and St. Petersburg applied to the 


’ That Ttien-of-war can on the monials, but with the supervision 
Open Sea ask suspicious foreign of the Open Sea in the interest of 
merchantmen to show their flags its safety. (See below, § 266.) 
has nothing to do with cere- ’ See above, § 1 88. 
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Swiss Buiidesrath for permission to have their vessels 
sailing under the Swiss flag, the Buiidesrath was 
ready to comply with the request, but the Swiss 
rarliament, the Bundesversammlung, refused the 
necessary consent. In 1889 and 1891 new appli “ ' j;,.. ‘"j- -tiij 

cations of the same kind were made, but Swit5i:erland 
a<Tain refused to have a maritime flag.^ She had no 
doubt that she had a claim to such flag, but was 
aware of the difficulties arising from the fact that, 
having no seaports of her own, vessels sailing under 
her flag would in many points have to depend upon 
the goodwill of the maritime Powers.- 

Such States as have a maritime flag as a rule 
have a war flag different froni tlieir condmercia^ flag ; 
some States, however, have one and the same flag for 
both their navy and their mercantile marine. But it 
must be mentioned that a State can by an inteniational 
convention be restricted to a mercantile flag only, 
such State being prevented from liaving a navy. 

This is the position of Montenegro^ according to 
article 30 of the Treaty of Berlin of 1878. 

§ 259. Grotius and many writers who follow^ ^ him Rationale 
establish two facts as the reason for the freedom of 
the Open Sea. They maintain, first, that a part of of the 

ff-i, • 1 1 Open Sea. 

the Open Sea could not eflectively be occupied by a 
Navy and could therefore not be brought under the 
actual sway of any State. And they assert, secondly, 
that N ature does not give a right to anybody to 
appropriate such things as may inoffensively be used 
by everybody and are inexhaustible, and, therefore, 
sufficient for all.^ The last argument has nowadays 

^ See Sails, Schweizerisches ^ Sec above, § 127, 

Bundesrecht {1891), vol. I. p. 234. ^ See, for instance, Twiss, I. 

* The question is discussed by 172, and Westlake, I. p. 160. 

Calvo, I. § 427, and Twiss, L •* See Grotius, 11. c. 2, § 3. 

§§197 and 1 98. 
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hardly any value, especiallj'^ for those who have 
freed themselves from the fanciful rules of the so- 
called Law of Nature. And the first argument is 
now without basis in face of the development of the 
modern navies, since the number of public vessels 
which the different States possess at present would 
enable many a State to occupy effectively one part 
or another of the Open Sea. The real reaspn for the 
freedom of the Open Sea is represented in the motive 
which led to the attack against maritime sovereignty, 
and in the purpose for which such attack was made — 
namely, the freedom of intercourse, and especially 
conunerce, between the States which are severed by 
the Sea. The Sea being an international highway 
which connects distant lands, it is the common con- 
viction that it should not be under the sway of any 
State whatever. It is in the interest of free inter- 
course ^ between the States tliat the ]u incip]e of the 
freedom of the Open Sea has become universally 
recognised and will always be upheld.^ 

' See above, § 142. treaty be prevented from navigat- 

j-' Connected with the reason for ing on the whole or on certain 
the frec;doiii of the Open Sea is parts of the Open Sea. See 
the merely theoretical question Ihadier-Fodere, 11 . Nos. 881 885, 
wl) ether the vessels of a Htate where this point is exhaustively 
could through an international discussed. 
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IV 

Jurisdiction on tiik Open Sea 

Vattel, II. § 80 — Hall, § 45 — Westlake, I. pp. 166-176 — Lawrence, 
§ 120— Halleok, p. 438 — Taylor, §§ 362-267 — Walker, § 20 — 
Wheaton, § 106 — Bluntschli, §§ 317-352— Heffter, §§ 78-80 — 
Stoork in Holtzendorff, II. pp. 518-550 — Liszt, § 26— Bonfils, Nos. 
578-580, 597-613— Despagnet, Nos. 431-439 — Pradior-Fodcre, V. 
Nos. 2376 2470— Eivier, 1 . § 18 — Calvo, 1 . §§ 385 473— Fiore, II. 
Nos. 730- 742 — Martens, II. §§ 55-56 — Percls, § 12 — Testa, pp. 98- 
112 — Ortolan, “Diplouiatie de la mer” (1856), 11 . 254- 326 — Hall, 
“ Foreign Powers and Jurisdiction of the British Crown” (1894), 
§§ 106-109. 

§ 260. Jurisdiction on the Open Sea is in the 
main connected with the maritime flag under which 
vessels sail. This is the consequence of the fact 
stated above ^ that a certain legal order is created on 
the Open Sea through the co-operation of rules of the 
Law of Nations with rules of the Municipal Laws of 
such States as possess a maritime flag. But two 
points must be emphasised. The one is that this 
jurisdiction is not jurisdiction over tlie Open Sea 
as such, but only over vessels, persons, and goods 
on the Open Sea. And the other is that jurisdic- 
tion on the Open Sea is, althougli mainly, not 
exclusively connected with the flag under which 
vessels sail, because men-of-war of all nations have, 
as will be seen,- certain powers over merchantmen of 
all nations. The points which must therefore lie 
here discussed singly are — the claim of vessels to 
sail under a certain flag, ship-papers, the name of 
vessels, the connection of vessels with the territory 
of the flag State, the safety of traffic on the Open 
Sea, the powers of men-of-war over merchantmen of 
all nations, and, lastly, shipwreck. 

^ Sec above, § 255. “ See below. § 266. 
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cjaimof § 261. The Law of Nations does not include any 
saifunder rules regarding the claim of vessels to sail under a 
Flag*"*'” certain maritime flag, but imposes the duty upon 
every State having a maritime flag to stipulate by its 
own Municipal Laws the conditions to be fulfilled by 
those vessels which wish to sail under its flag. In 
the interest of order on the Open Sea, a vessel not 
sailing under the maritime flag of a State enjoys no 
protection whatever, for the freedom of navigation on 
the Open Sea is freedom for such vessels only as sail 
lander the flag of a State. But a State is absolutely 
independent in framing the rules concerning the 
claim of vessels to its flag. It can in especial 
authorise such vessels to sail under its flag as are the 
property of foreign subjects ; but such foreign 
vessels sailing under its flag fall thereby under its 
jurisdiction. 'Plie diflerent States liave made diflerent 
rules concerning the sailing of vessels under their 
flags.’ Some, as Great Britain - and Germany, allow 
only such vessels to sail under their flags as are tlie 
;• exclusive property of tlieir citizens or of corporations 
i established on tlieir territory. Others, as Argentina, 
admit vessels which are the property of foreigners. 
Others again, as France, admit vessels which are in 
part the propert}^ of French citizens. 

But no kState can allow such vessel to sail under its 
flag as already sails under the flag of another State. 
Just as a vessel not sailing under the flag of a State, 
so a vessel sailing under the flags of two diflerent 
States does not eujo}'^ any protection whatever. Nor 
is protection enjoyed by sucli vessel as sails under 
the flag of a State which, like Switzerland, has no 

^ Sec Calvo,I. §§ 393-423, where * See section i of the Merchant 
the respective Municipal Laws of Shipping Act, 1894 (27 & 28 Viet, 
most countries are quoted. c. 60). 
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maritime flag. Vessels belonging to persons who 
are subjects of States without a maritime flag must 
obtain authority to sail under some other State’s flag, 
if they wish to enjoy protection on the Open Sea. 
And any vessel, although the property of foreigners, 
which sails without authority under the flag of a 
State, may be captured by the men-of-war of such 
State, prosecuted, punished, and confiscated. 

§ 262. All States with a maritime flag are by the 
Law of Nations obliged to make private vessels sail- 
ing under their flags carrj’- on board so-called ship . 
papers, which serve the purpose of identification on| 
the Open Sea. But neither the number nor the kindj 
of such papers is prescribed by International Law',f 
and the Municipal Laws of the different States difierj 
much on this subject.^ But, on the other hand, they' 
agree as to the following papers : — 

(1) An official youcher aiithorising the vessel to 
sail under its flag. This voucdier consists of a Cei- 
tificate of Eegistry, in case the flag State possesses, 
like Great Britain and Germany for instance, a register 
of its mercantile marine ; in other cases the voucher 
consists of a “ Passport,” “ Sea-letter,” “ Sea-brief,” 
or of some other document serving the purpose of 
showing the vessel’s nationality. 

(2) Tile MuatecJficdL This is a list of all tlie 
members of the crew, their nationality, and the like. 

(3) Tlie Log Boo k. This is a full ret'ord of the 
voyage, with all nautical details. 

(4) The Ma nifest of Cargo. This is a list of the 
cargo of a vesseX^^WiTIelails concerning the number 
and the mark of each package, the names of tlie 
shippers and the consignees, and the like. 

\ See Holland, Manual of Naval papers required by the different 
Prize Law, §§ 178-194, where the maritime States are enumerated. 
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(5) Th e Bills of Ladi ng. These are duplicates of 
the documents which the master of the vessel hands 
over to the shipper of the goods at shipment. 

(6) The Gligrter Party, if the vessel is chartered. 
This is the contract between the owner of the ship, 

' who lets it wholly or in part, and the charterer, the 
person who hires it. 

§ 263. Every State must register the names of all 
private vessels sailing under its flag, and it must 
make them bear their names visibly, so that every 
vessel may be identified from a distance. No vessel 
must be allowed to change her name without per- 
mission and fresh registration.^ 

§ 264. It is a customary rule of the Law of 
Nations that men-of-war and other public vessels of 
any State are, whilst on the Open Sea as well as in 
foreign territorial waters, in every point (considered 
as though they were floating parts of their home 
States.- Private vessels are only considered as 
though they were floating portions of the flag State 
in so far as they remain whilst on the Open Sea in 
principle under the exclusive jurisdiction of the 
, flag State. Thus the birth of a child, a will or 
business contract made, a crime (omraitted on board 
ship, and the like, are considered as happening on 
the territory and therefore under the territorial 
supremaccy of the flag^ State. But although they 
appear in this respect as tliough they were, private 
vessels are in fact not floating portions of the flag 
State. For in time of war belligerent men-of-war can 
visit, search, and capture neutral private vessels on 

■ As regards Great Britain, see abroad remain under the personal 
^oet. 47 of the Merchant Shipping supremacy of their home State, 
Act, 1894. ~ nothing can prevent a State from 

” J^ee above, § 172, and below, legislating as regards such of its 
§§ 447- 451. citizens as sail on the Open Sea 

^ Since, however, individuals on board a foreign vessel. 
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the Opeji Sea for breach of blockade, contraband, 
and the like, and in time of peace men-of-war of all 
nations have certain powers^ over merchantmen of 
aU nations. 

§ 265. No rules of the Law of Nations exist for 
the purpose of preventing collisions, saving lives 
after collisions, and the like, but every State i)ossess- 
ing a maritime flag has legislated for the conduct on 
the Open Sea of vessels sailing under its flag con- 
cerning signalling, piloting, courses, collisions, and 
the like. Although every State can legislate on 
these matters independently of other States, more 
and more corresyjonding i-ules have been put into 
force by all the States during the second half of the 
nineteenth century, following the lead given by 
Great Britain through section 25 of the Merchant 
Shipping Act Amendment Act of 1862, the “Regula- 
tions for preventing Collisitms at Sea ’ which ac'com- 
pany this Act, and, further. Sections 16 to 20 of the 
Merchant Shipping Act, 1873.“ And the “ Oom- 
mercial Code of Signals for the Use of all Nations,” 1 
published by Great Britain in 1857, lias been adopted! 
by aU maritime States. In 1889 the, so-called' 
Maritime Conference took place at Washington, at 
which eighteen maritime States were represented 
and which recommended a body of rules for pre- 
venting collisions at sea to lie adopted by the 
single States,^ and a levision of the Code of Signals. 
These regulations weie revised in 1890 by a British 
Committee appointed by the Board of IVade,^ and, 

^ See below, § 266. The ques- the Merchant Shipping Act, 1894 
, tion of the territoriality of vessels (57 & 58 Viet. c. 60). 

? is ably discussed by Hall, §§ 76- ^ See Martens, N.R.G., 2nd ser. 

i 79 ' Xll. p. 416. 

~ See 25 & 26 Viet. c. 63; 36 See Martens, N.R.G., 2nd sor. 

iSc 37 Viet. C.83. The matter is now XXII. p. 113. 
dealt with by Sections4 18-43 1 of 
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after some direct negotiations between the Govern- 
ments, most maritime States have made corre- 
sponding regulations by their Municipal Laws.^ And 
a new and revised edition of “ The International Code 
of Signals ” was published by the British Board of 
Trade, in conformity with arrangements with other 
maritime Powers, in 1900, and is now in general use.“ 
Powers of § 266. Although the freedom of the Open Sea 
war over f^ct that vessels on the Open Sea remain 

meiTof^i jurisdiction of the flag State exclude 

Nations, as a rule the exercise of any State’s authority over 
foreign vessels, there are certain exceptions in the 
interest of all maritime nations. These exceptions 
are the following : 

(1) ■ In time of war 
belligerents (jan blockade not only enemy ports and 
territorial coast waters, but also parts of the Open 
Sea adjoining those ports and waters, and neutral 
merchantmen attempting to break such a blockade can 
be confiscated. And, further, in time of war belligerent 
|men-of-war can visit, search, and eventually seize 
Ineutral merchantmen for contraband, and the like. 

(2) Verification of Flag. It is a universally re- 
(cognised customary rule of International Law that 
imen-of-war of all nations have, to maintain the 
isafety of the Open Sea against piracy, the power 
to require suspicious private vessels on the Open 
Sea to show their flag.* But such vessels must be 


^ Latest British Eegiilations, 
1896. 

~ The matter of collision at sea 
is exhaustively treated by Prien, 
Der Zusammenstoss von Schijffen 
nach den Gesetzen des Erdballs 
(2nd ed. 1899). 

So-called “ Droit d’enquete 
or “Verification du pavilion.” 


This power of men-of-war has 
given occasion to much dispute 
and discussion, but in fact nobody 
denies that in case of grave sus- 
picion this power does exist. (See 
Twiss, I. § 193 ; Hall, § 81, p. ; 
Fiore, II. Nos. 732-736; Perels, 
§ 17 ; Taylor, § 266 ; Bonfils, 
No. 519.) 
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suspicious, and, since a vessel may be a pirate 
although she shows a flag, she may eventually be 
stopped and visited for the purpose of inspecting her 
papers and thereby verifying the flag. It is, how- 
ever, quite obvious that this power of men-of-war 
must not be abused, and that the home State is 
responsible for damages in case a man-of-war stops 
and visits a foreign merchantman without sufficient 
ground of suspicion. The right of every State to 
punish piracy on the Open Sea will be treated 
below, §§ 272—280. 

(3) So-called Bight of Pu rsui t. It is a universally! 
recognised customary"” rule that men-of-war of a’ 
riparian State can pursue into the Open Sea, seize,* 
and bring back into a port for trial any foreign* 
merchantman that has violated the law whilst in* 
the territorial waters of the State in question. 
But such pursuit into the Open Sea is permissible 
only if commenced while the merchantman is still 
in the said territorial waters or has only just escaped 
thence, and the pursiiit mvist stop as soon as the 
merchantman passes into the maritime belt of a 
foreign State. ^ 

(4) Abuse o f Flag. It is another universally re- 
cognised rule that men-of-war of every State may 
seize and bring to a port of their own for punishment 
any foreign vessel sailing under the flag of such State 
without authority.^ Accordingly, Great Britain has, 

* See Hall, § 80. chantmen on the Open Sea. 

* The four exceptions men- According to such agreements, 
tioned in the text above are based which are, however, not nriivorsal, 
on universally recognised cus- the following additionaJ exceptions 
ternary rules of the Law of Nations, may be enumerated : 

It is, of course, possible for (i) In the interest of the sup- 
sever^ States to enter into t reaty prossion of the slave trade, the 
ag reemep^ ^ according to wTiicn signatory Powers of the General 
their men-of-war acquire certain Act of the Krussels Conference of 
powers over each other’s mor- 1890, to which all the larger 

VOL. 1 - T 
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by section 69 of the Merchant Shipping Act, 1894, 
enacted: — “If a person uses the British flag and 
assumes the British national character on board a 
ship owned in whole or in part by any persons not 
qualified to own a British ship, for the purpose of 
making the ship appear a British ship, the ship shall 
be subject to forfeiture under this Act, unless the 
assumption has been made for the purpose of 
escaping capture by an enemy or by a foreign ship 
of war in the exercise of some belligerent right.” 
HowVeri- § 267. A man-of-war which meets a suspicious 
BTaj merchantman not showing her colours and wishes 
effected. Verify the same, hoists her own flag and fires 
I a blank cartridge. This is a signal for the other 
vessel to hoist her flag in reply. If she takes no 
notice of the signal, the man-of-war fires a shot 
across her bows. If the suspicious vessel, in spite 
of this warning, still declines to hoist her flag, the 
suspicion becomes so grave that the man-of-war may 
compel her to bring to for the purpose of visiting 
her and thereby verifying her nationality. 

How Visit § 268. The intention to visit may be communicated 
IS effected. ^ merchantman either by hailing or by the “ in- 
forming gun ” — that is, by firing either one or two 
blank cartridges. If the vessel takes no notice of 
this communication, a shot may be fired across her 
bows as a signal to bring to, and, if this also has no 
effect, force may be resorted to. After the vessel has 
been brought to, either an officer is sent on board for 

inaritiuie Powers belong, have, by cniisers of the riparian Powers con - 
articles 20-65, stipulated that tWr trol all fishing vessels and bum* 
men-of'War shall have the power, boats. (See below, §§ 282 and 283.) 
in certain parts of the Open Sea (3) In the interest of Trans* 
where slave traffic still continues, atlantic telegraph cables, men-of* 
to stop every suspect vessel under war of the signatory Powers of the 
500 tons. " treaty for the protection of such 

(2) In the interest of the cables have certain powers over 
Fishories in the North Sea, special merchantmen. (See below, § 287.) 
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the purpose of inspecting her papers, or her master is 
ordered to bring his ship papers for inspection on 
board the man-of-war. If the inspection proves the 
papers to be in order, a memorandum of the visit is 
made in the log-book, and the vessel is allowed to 
proceed on her course. 

§ 269. Search is naturally a measure which visit how 
must always precede. It is because the visit has 
given no satisfaction that search is instituted. Search 
is effected by an officer and some of the crew of the 
man-of-war, the master and crew of the vessel to be 
searched not being compelled to render any assistance 
whatever except to open locked cupboards and the 
like. The search must take place in an orderly 
way, and no damage must be done to the c.argo. If 
the search proves ever3^thing to be in order, the 
searchers have carefullj’- to replace everything re- 
moved, a memorandum of the search is to be made 
in the log-book, and the searched vessel is to be 
allowed to proceed on her course. 

§ 270. Arrest of a vessel takes place either after how 
visit and search have shown her liable thereto, or 
after she has committed some act which alone 
already justifies her seizure. Arrest is effected 
through the commander of the arresting man-of-war 
appointing one of her officers and a part of her crew 
to take charge of the arrested vessel. Such officer i 
is responsible for the vessel and her cargo, which ; 
latter must be kept safe and intact. The arrested / 
vessel, either accompanied by the arresting vessel 
or not, must be brought to such harbour as is 
determined by the cause of the arrest. Thus, 
neutral or enemy ships seized in time of war are 
alM’^ays to be brought into a harbour of the flag 
State of the captor. And the same is the case in 
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time of peace, when a vessel is seized because her 
flag cannot be verified or because she was sailing under 
no flag at all. On the other hand, when a fishing 
vessel or a bumboat is arrested in the North 
Sea, she is always to be brought into a harbour 
of her flag State and handed over to the authorities 
there. ^ 

Shipwreck §271. It is at present the general conviction on 

tress^on’ the part of the States that goods and persons ship- 
wrecked on the Open Sea do not thereby lose the 
protection of the flag State of the shipwrecked 
vessel. No State is allowed to recognise appropria- 
tion of abandoned vessels and other derelicts on the 
Open Sea by those of its subjects who take possession 
thereof But every State can by its Municipal Laws 
enact that those of its subjects who take possession 
,iof abandoned vessels and of shipwrecked goods need 
[not restore them to their owners without salvage, 
whether the act of taking possession took place on 
the actual Open Sea or within territorial waters and 
on shore of the respective State. 

As regards vessels in distress on the Open Sea, 
some writers ^ maintain that men-of-war must render 
assistance even to foreign vessels in distress. But it 
lis impossible to say that there is a customary or 
i conventional rule of the Law of Nations in existence 
^which imposes upon all States the duty of instructing 
their men-of-war to render assistance to foreign vessels 
in distress, although many States order by Municipal 
Begulations their raen-of-war to render such 
assistance, and although morally every vessel is 
bound to render assistance to another vessel in 
distress. 

* See below, §§ 282 and 283. 

* See, for instance, Perels, § 25, and Fiore, II. No. 733. 
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V 

Piracy 

Hally §§ 81-82 — Westlake, I. pp. 177-182 — Lawrence, § 122 — 
Phillimore, I, §§ 356-361 — Twiss, 1. §§ 177 and 193— Hallock, I. 
pp. 444-450— Taylor, §§ 188-189 — Walker, § 21 — Wheaton, 
§§ 1 22- 1 24 — Bluntschli, §§ 343-350 — Heffter, § 104 — Gareis in 
Holtzendorff, II. pp- 571-581 — Gareis, § 58 — Liszt, § 26 — Ullmann, 
§ 93 — Bonfils, Nos. 592-594 — Pradier-Foder6, V. Nos. 2491-2515 — 
Bivier, I. pp. 248-251 — Calvo, I. §§ 485-512 — Fiore, I, Nos. 494- 
495 — Perels, §§ 16 -17 — Testa, pp. 90-97— Ortolan, ‘‘ Diplomatie de 
la mer ” (1856), I. pp. 231-253. 

§ 272. 

majority of writers confine piracy to such acts, whicli 
indeed are the normal cases of piracy. But there are 
cases possible which are not covered by this narrow 
definition, and yet they are practically treated as 
though they were cases of piracy. Thus, if the members 
of the crew revolt and convert the ship and the goods 
thereon to their own use, tivey are considered to be 
pirates, although they have not committed an act of 
violence against another ship. Thus, secondly, if 
unauthorised acts of violence, such as murder of 
persons on board the attacked vessel or destruction 
of goods thereon, are committed on the Open Sea 
without intent to plunder, such acts are practically 
considered to be piratical. Under these circum- 
stances several writers,^ correctly, I think, oppose the 
usual definition of piracy as an act of violence com- 
mitted by a private vessel against another with 
intent to plunder But no unanimity exists among 

^ Hall, §81; Lawrenoo § 122; Blnntschli, § 343; Liszt, § 26; 
Calvo, § 485. 
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these very writers concerning a fit definition of 
piracy, and the matter is therefore very controver- 
sial. If a definition is desired which really covers 
all such acts as are practically treated as piratical, 
piracy must be defined as every unauthorised act 
of violence against persons or goods committed on the 
Open Sea either by a private vessel against another 
vessel or by the mutinous crew or passengers against 
their own vessel. 

Already, before a Law of Nations in the modern 
sense of the term was in existence, a pirate was con- 
sidered an outlaw, a “ hostis humani generis.” 
According to the Law of Nations the act of piracy 
makes the pirate lose his national character, and 
thereby the protection of his home State; and his 
vessel, although she may formerly have possessed a 
claim to sail under a certain State’s flag, loses such 
(Claim. ^ 

!the pirate is considered the enemy of every State, and 
can be brought to justice anywhere. 

§ 273. Private vessels only “ can commit piracy. 
A man-of-war or other public ship, as long as she 
remains such, is never a pirate. If she commits 
unjustified acts of violence, redress must be asked 
from her flag State, which has to punish the com- 
mander and to pay damages where required. But if 
a man-of-war or other public ship of a State revolts 
and cruises the sea for her own purposes, she 
ceases to be a public ship, and acts of violence now 
committed by her are indeed piratical acts. A 
privateer is not a pirate as long as her acts pl 
violence .are, eQp.j 5 |ie(i .^tq enemy vessels, Jbeq 


^ See above, §151. mutinous crew will be treated 

Piracy couimitted bj^ the below, § 274. 
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s^j-vices And it matters not that the 

privateer is originally a neutral vessel.^ But if a 
neutral vessel were to take Letters of Marque from 
both belligerents, she would be considered a pirate. 

Doubtful is the case where a privateer in a civil war 
has received her Letters of Ma rque .from the insur- 
gents, and, further, the case where during a civil war 
men-of-war join the insurgents before the latter have 
been recognised as a belligerent Power. It is evident 
that the legitimate Government will treat such ships as 
pirates ; but third Powers ought not to do so, as long 
as these vessels do not commit any act of violence 
against ships of these tliird Powers. Thus, in 1873, 
when an insurrection broke out in Spain, Spanish 
men-of-war stationed at Carthagena fell into the 
hands of the insurgents, and the Spanish Government 
proclaimed these vessels pirates, England, France, and 
Germany instructed the commanders of their men-of- 
war in the Mediterranean not to interl'ere as long as 
these insurgent vessels abstained from acts of violence 
against the lives and property of their subjects.^ 

It must be emphasised that the motive and the 
purpose of such acts of violence do not alter their 
piratical character, since the intent to plunder 
{animus furandi) is not required. Thus, for instance, 
if a private neutral vessel without Letters of Marquej 
during war out of hatred of one of the belligerents 
were to attack and to sink vessels of such belligennit 
without plundering at all, she would nevertheless be 
considered as a pirate. 

§ 274. The crew or the whole or a part of the 
passengers who revolt on the Open Sea and convert 
the vessel and her goods to their own use, commit 

' See details regarding this * See Calvo, I. §§ 497-901, and 
controversial point in Hall, § 8r. Hall, 5 82. 
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thereby piracy, whether the vessel is private or 
public. But a simple act of violence alone on the 
part of crew or passengers does not constitute 
in itself the crime of piracy, at least not as far as 
International Law is concerned. If, for instance, the 
crew were to murder the master on account of his 
cruelty and afterwards carry on the voyage, they 
would be murderers, but not pirates. They are 
; pirates only when the revolt is directed not merely 
against the master, but also against the vessel, for the 
1 purpose of converting her and her goods to their own 
mse. 

§ 275. Th e object -of piracy is., a ny, public or 

In the regular case of 
piracy the pirate wants to make booty ; it is the 
cargo of the attacked vessel which is the centre of 
his interest, and he might free the vessel and the 
crew after having appropriated the cargo. But he 
remains a pirate whether he does so or kills the 
crew and appropriates the ship, or sinks her. On 
the other hand, it does not matter if the cargo is not 
the object of his act of violence. If he stops a vessel 
and takes a rich passenger off with the intention to 
keep him for the purpose of a high ransom, his act 
is piracy. It is likewise piracy if he stops a vessel 
for the purpose of killing a certain person only on 
board, although he may afterwards free vessel, crew, 
and cargo. 

That a possible object of piracy is not only another 
vessel, but also the very ship on which the crew and 
passenger navigate, is an inference from the state- 
ments above in § 274. 

§ 276. unauthorised act 

of violence, be it direct application of force or 
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intmidajiion. through The crew or pas- 

sengers who, for the purpose of converting a vessel 
and her goods to their own use, force the master 
through intimidation to steer another course, commit 
piracy as well as those who murder the master and 
steer the vessel themselves. And a ship which, 
through the threat of sinking her if she were to 
refuse, forces another ship to deliver up her cargo or 
a person on board, commits piracy as well as the 
ship which attacks another vessel, kills her crew, and 
thereby gets hold of her cargo or a person on board. 

13 iejiCtj»f yiok^c^^^^^ 

constitute tlio The mere attempt, 

such as attacking or even chasing only for the 
purpose of attack, by itself comprises piracy. On 
the other hand, it is doubtful whether persons; 
cruising in armed vessels with the intention of; 
committing piracies are liable to l)e treated as i 
pirates before they have committed a single act of 
violence.* 

§ 277. 

•be,,,,fiO][nmiiJ.ted Open Sea ymly^^ Piracy in 

territorial coast waters has quite as little to do with 
International Law as other robberies on the territory 
of a vState. Some writers ~ maintain that i)iracy need^ 
not necessarily be committed oti the Open Sea, but- 
that it suffices that the respective acts of violence 
are committed by descent from the Open Sea. d’liey 
maintain, therefore, that if “ a body of pirates land 
on an island unappropriated by a civilised Power, 
and rob and murder a trader who may be carrying 
on commerce there with the savage inhabitants, they 
are guilty of a crime possessing all the marks of 

' See Stephen, Digest of the ~ Hall, § 81; liawrence, J 122; 
Criminal Law, article 104. Westlake, I. p. 177. 
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commonplace professional piracy.” With this opinion 
I cannot agree. Piracy is, and always has been, a 
crime against the safety of traffic on the Open 
ij Sea, and therefore it cannot be committed any- 
, , where else than on the Open Sea. 

^jurisdic § 278. 
pfratel” an. act „gf . piracy 

Punish®" * Every maritime State 

ment. [ has by a customary rule of the Law of Nations the 
I right to punish pirates. And the vessels of all 
nations, whether men-of-war, other public vessels, or 
merchantmen,' can on the Open Sea^ chase, attack, 
seize, and bring the pirate home for trial and punish- 
ment by the Courts of their own country. In former 
' times it was said to be a customary rule of Interna- 
tional Law that pirates could at once after seizure be 
hanged or drowned by the captor. But this cannot 
inow be upheld, although some writers assert that 
®it is still the law. It would seem that the captor 
may execute pirates on the spot only when he is not 
able to bring them safely into a port for trial ; but 
Municipal Law may, of course, interdict such execu- 
tion. Concerning the punishment for piracy, the 
Law of Nations lays down the rule that it may be 
capital. But it need not be, the Municipal Law of 
the different States being competent to order any less 
.. severe punishment. Nor does the Law of Nations 

t a duty for every maritime State to punish all 
3 


fmake i 
pirates 


. ^ A few writers (Gareis in 

;Holtzendorff, II. p. 575 ; Liszt, 
§ 26 ; Ullmann, § 93) maintain, 
however, that men-of-war only 
have the power to seize the pirate. 

^ If a pirate is chased on the 
Open Sea and flees into the terri- 
torial maritime belt, the pursuers 


may follow, attack, and arrest the 
pirate there; but they must givej 
him up to the authorities of the/ 
riparian State. 

^ Thus, according to the German 
Criminal Code, piracy committed 
by foreigners against foreign^ 
vessels cannot be punished by 
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That men-of-war of all nations have, with a view to 
insuring the safety of traffic, the power of verifying 
the flags of suspicious merchantmen of all nations, 
has already been stated above (§ 266, No. 2). 

§ 279. The question as to the property in the seized 
piratical vessels and the goods thereon has been the 
subject of much controversy. During the seventeenth 
century, the practice of several States conceded such 
vessel and goods to the ca ptor ag a p remium. But 
during the eight eent h century the rule pirata non 
mutat dominium became more and more recognised. 
Nowadays the conviction would seem to be general that 
ship and goods have to be restored^ to their pro- 
prietors, and may be conceded to the captor only 
when the real ownership cannot be ascertained. In 
the first case, however, a certain percentage of the 
value is very often conceded to the captor as a 
premium and an equivalent for his expenses (so- 
called droit de recorme}) Thus, according to British 
Law,^ a salvage of i2\ per cent, is to be paid to 
the captor of the pirate. 

§ 280. Piracy, according to the Law of Nations, 
which has been defined above (§272) as every un 
authorised act of violence against persons or goods 
committed on the Open Sea either by a private 
vessel against another vessel or by the mutinous 
crew or passengers against their own vessel, must 
not be confounded with the conception of piracy 

Gorman Courts (see Perels, § 17). and goods in rradier-Foder«!s V 
From article 104 of Stephen’s Nob. 2496-2499. 

Digest of the Criminal Law, See section 5 of the “ Act to 
there seems to be no doubt that repeal an Act of the Sixth Year of 
according to English Law all King George the Fourth, for en- 
pirates are liable to be punished. couraging the Capture or Destruc- 
^ See details regarding the tion of Piratical Ships, (13 
question as to the piratical vessels & 14 Viet. eh. 26). 
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according to the different Municipal Laws.^ The 
single States may confine themselves to punishing 
as piracy a narrower circle of acts of violence than 
that which the Law of Nations defines as piracy. 
On the other hand, they may punish their subjects 
as pirates for a much wider circle of acts. Thus, 
for instance, according to the Criminal Law of Eng- 
land,2 every English subject is inter alia deemed to 
be a pirate who gives aid or comfort upon the sea to 
the King’s enemies during a war, or who transports 
slaves on the High Seas. 

However, since a State cannot on the Open Sea 
enforce its Municipal Laws against others than its 
! own subjects, no State can treat such foreign sub- 
jects on the Open Sea as pirates as are not pirates 
according to the Law of Nations. Thus, when in 
1858, before the abolition of slavery in America, 
British rnen-of-war molested American vessels sus- 
pected of carrying slaves, the United States objected 
and rightly complained.^ 

' See Calvo, §§ 488-492; Criminal Law, articles 104-1 17. 

Lawrence, § 123; Pradier-Fod^re, See Wharton, III. § 327, pp. 

V. Nos. 2501 and 2502. 142 and T43; and Taylor, § 190. 

See Stephen, Digest of the 
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VI 

Fisheries in the Open Sea 

Grotius, IL c. 3, § 4 — Vattel, I. § 287 — Hall, § 27 — Lawrence, § in — 
Phillitnore, I. §§ 181-195 — Twies, L § 185 — Taylor, §§ 249-250 — 
Wharton, II, §§ 300-308— Wheaton, §§ 167-17 J—Bluntschli, § 307 
— Stoerk in Holtzendorff, II. pp. 504-507 — Garois, § 62 — Liszt 
§ 34 — Ullmann, § 92— Bonfils, Nos. 581-582, 595— Pradier-Fodere] 
V. Nos. 2446-2458 — Rivier, I. pp. 243-245 — Calvo, I. §§ 357- 364 — 
Fiore, II. Nos. 728 -729 — Martens, I. § 98 — Perels, § 20 — Hall, 
“Foreign Powers and Jurisdiction (1894), § 107 — David, “La 
peche maritime au point de vug international ’* (1897). 

§281. Whereas the fisheries in the territorial 
maritime belt can be reserved by the riparian State 
for its own subjects, it is an inference of the freedom 
of the Open Sea. that the ,fisheiies .thereQiLare open ' 
to vessels of all nations. Since, however, vessels 

* Denmark silently, by fishing 
regulations of 1872, dropped her 
claim to an exclusive right of 
fisheries within twenty miles of 
the coast of Iceland. (See Hall, 

§ 40, p. 153, note 2.) A case of a 
particular kind would seem to be 
the which 

exteiKis to a distance of twenty 
miles from the shore and for 
which regulations are in force 
which are enforced against foreign 
as well as British subjects. The 
claim on which these regulations 
are based is one “ to the products 
of certain submorged portions of 
land which have been treated from 
time immemorial by the successive 
nilers of the island as subject of 
property and jurisdiction.’’ See 
Hall, Foreign Powers and Juris- 
diction (1894); p. 243, note I. See 
also Westlake, I. p. 186, who says: 

“ The case of the pearl fisliery is 
peculiar, the pearls being obtained 
from the sea bottom by divers, so 
that it has a physical connection 
with the stable element of the 
locality which is wanting to the 


pursuit of fish swimming in the 
water. When carried on under 
State protection, as that off the 
British island of Ceylon, or that 
in the Persian Gulf which is pro- 
tected by British ships in pursu- 
ance of treaties with certain chiefs 
of the Arabian mainland, it may 
he regarded as an occupation of 
the bed of the sea. In that 
character the pearl fishery will bo 
territorial even though the shallow- 
ness of the water may allow it to 
bo practised beyond the limit 
which the State in question gene- 
rally fixes for the littoral sea, as in 
the case of Ceylon it is practised 
beyond the three miles limit 
generally recognised by Groat 
.Britain. ‘ Qiii clou tor a,’ says 
Vattel (I. § 28), * quo les pecheries 
de Bahrein et de Ceylon ne 
puissent l( 5 gifcimement fcomber en 
propri< 5 te ? ’ And the territorial 
nature of the industry will carry 
with it, as being necessary for its 
protection, the territorial character 
of the spot.” 
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remain whilst on the Open Sea under the jurisdic- 
tion of their flag State, every State possessing a 
maritime flag can legislate concerning the exercise 
of fisheries on the Open Sea on the part of vessels 
sailing under its flag. And for the same reason a 
I State can by an international agreement renounce 
'its fisheries on certain parts of the Open Sea, and 
i accordingly interdict its vessels from exercising 
fisheries there. If certain circumstances and con- 
tditions make it advisable to restrict and regulate the 
(fisheries on some parts of the Open Sea, the Powers are 
1 therefore able to create restrictions and regulations 
for that purpose through international treaties. Such 
treaties have been concluded — first, with regard to the 
fisheries in the North Sea and the suppression of the 
liquor trade among the fishing vessels in that Sea ; 
secondly, with regard to the seal fisheries in the 
Behring Sea ; thirdly, with regard to the fisheries 
around the Faroe Islands and Iceland. 

§ 282. For the purpose of regulating the fisheries 
in the North Sea, an International Conference took 
place at the Hague in 1881 and again in 1882, at 
which Great Britain, Belgium, Denmark, France, 
Germany, Holland, and Sweden-Norway were repre- 
sented, and on May 6, 1882, the International 
Convention for the Regulation of the Police of the 
F^heries in the North Sea outside the territorial 
waters^ was sighed by the representatives of all 
these States, Sweden-Norway excepted, to which the 
option of joining later on is given. This treaty con- 
tains the following stipulations : ^ — 

(1) All the fishing vessels of the signatory Powers 
must be registered, and the registers have to be 

^ Martens, N.R.G. 2nd ser. IX. ® The matter is exhaustively 
p, 556. treated by Eykere, Le regime 
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exchanged between the Powers (article 5). Every 
vessel has to bear visibly in white colour on black 
fvround its number, name, and the name of its har- 
hour (articles 6-1 1). Every vessel must bear an 
official voucher of her nationality (articles 12-13). 

(2) To avoid conflicts between the different fishing 
vessels, very minute interdictions and injunctions are 
provided (articles 14-25). 

(3) The supervision of the fisheries by the fishing 
vessels of the signatory Powers is exercised by special 
cruisers of these Powers (article 26). With the 
exception of those contraventions which are specially 
enumerated by article 27, all these cruisers are 
competent to verify all contraventions committed by 
the fishing vessels of all the signatory Powers (article 
28). For that purpose they have the right of visit, 
search, and arrest (article 29). But a seized fishing 
vessel is to be brought into a harbour of her flag 
State and to be handed over to the authorities there; 

(article 30). All contraventions are to be tried by 
the Courts of the State to which the contravening 
vessels belong (article 36) ; but in cases of a trifling 
character the matter can be compromised on the spot 
by the commanders of the special public cruisers of 
the Powers (article 33). 

§ 283. Connected with the regulation of the Bumboata 
fisheries is the abolition of the liquor trade among North sea 
the fishing vessels in the North Sea. Since serious 
quarrels and dilficulties were caused through bum- 
boats and floating grog-shops selling intoxicating 


logal de la pecho mantimo dans 
la Mer de Nord (1901). To carry 
out the obligations undertaken by 
her in the Convention for the 
regulation of the fisheries in the 
North Sea, Great Britain enacted 


in 1883 the “Act to carry into 
effect an International Convention 
concerning the Fisheries in the 
North Sea, and to amend the Laws 
relating to British Sea Fisheries ’ 
(46 & 47 Yict. ch. 22.) 
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liquors to the fishermen, an International Conference 
took place at the Hague in 1886. where the signatory 
Powers of the Hague Convention concerning the 
fisheries in the North Sea were represented. And on 
November 16, 1887, the International Convention 
concerning the AWition of the Liquor Traffic 
among the fishermen in the North Sea was signed 
by the representatives of these Powers — namely. Great 
Britain, Belgium, Denmark, France, Germany, and 
j Holland. This treaty ^ was, however, not ratified 
1 until 1894, ^Tid France did not ratify it at all. It 
contains the following stipulations : ^ — 

It is interdicted to sell spirituous drinks to persons 
on board of fishing vessels, and these persons are 
prohibited from buying such drinks (article 2). 
Bumboats, which wish to sell provisions to fishermen, 
must be licensed by their flag State and must fly a 
white flag^ with the letter S in black in the middle 
(article 3). The special cruisers of the Powers 
which supervise the fisheries in the North Sea are 
likewise competent to supervise the treaty stipula- 
tions concerning bumboats ; they have the right to 
ask for the production of the proper licence, and 
eventually the right to arrest the vessel (article 7 ). 
But arrested vessels must always be brought into a 
harbour of their flag State, and all contraventions are 
to be tried by Courts of the flag State of the contra- 
vening vessel (articles 2, 7, 8). 

§ 284. In 1886 a conflict arose between Great 
Britain and the United States through the seizure and 
confiscation of British-Columbian vessels which had 

* See Martens, N.R.G., 2nd ser. ^ This flag was agreed upon 
XIV. p. 540, and XXIL p. 563. in the Protocol concerning the 
The matter is treated by ratification of the Convention. (See 
Guillaume in B.I., XXYl. (1894), Martens, N.R.G., 2nd ser. XXII. 
p. 488. p. 565.) 
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bunted seals in the Behring Sea outside the American 
territorial belt, infringing regulations made by the 
United States concerning seal fishing in that sea. 
Great Britain and the United States concluded an 
arbitration treaty ^ concerning this conflict in 1892, 
according to which the arbitrators should not 
only settle the dispute itself, but also (article 7) 
“ determine what concurrent regulations outside the 
jurisdictional limits of the respective Governments 
are necessary ” in the interest of the preservation of 
the seals. The Arbit ration Tribuna l, which assembled 
and gave its award ^ at Paris in 1802. imposed thn 
duty upon both parties to forbid to their subjects^ 
the killing of seals within a zone of sixty miles arountf 
the PribiloflT Islands ; the killing of seals at all between 
May I and July 3 1 each year ; seal-fishing with nets, 
firearms, and explosives ; seal-fishing in other than 
specially licensed sailing vessels. Both parties in 
1894 carried out this task imposed upon them.^ 
The other maritime Powers were at the same time 
asked by the United States to submit voluntarily 
to the regulations made for the parties by the 
arbitrators, but only Italy ^ has agreed to this. 
Thus the matter is not yet settled by the majorityj 
of Powers, but I have no doubt that in time the| 
United States will succeed in getting the consent of 
all other maritime Powers.^ 

§ 285. For the purpose of regulating the fisheries 
outside territorial waters around the Faroe Islands 
and Iceland, Great Britain and Denmark signed 

^ See Martens, N.R.G., 2nd ser. XXII. p. 624. 

XVIII. p. 587. The award of the arbitrators; 

* See Martens, N.Il.G., 2nd scr. of the Behrinfj Sea dispute is dis- 
XXI. p. 439. cussed by Barclay in B.T., XXV. 

^ See the Behring Sea Award (1893), p. 4^7i o-i^d Engelhardt in 
Act, 1894 (57 Viet. c. 2). R.L, XXVI. (1894), p. 386, and 

See Martens, N.R.G., 2nd ser. Il.U., V. (1898), pp. 193 and 347. 

VOL. 1. 7 . 
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on June 24, 1 901, the Convention of Londo n J whose 
stipulations are for the most part literally the same as 
those of the International Convention for the Eegula- 
tion of the Fisheries in the North Sea, concluded at 
the Hague in 1882.^ The additional article of this 
Convention of London stipulates that any other State 
( whose subjects fish around the Faroe Islands and 
! Iceland may accede to it. 


VII 

Tf:leguiaph Cables in the Open Sea 

Bonfils, No. 583 — Pradier-Fod6r^., V. No. 2548 — Eivier, I. pp. 244 and 
386 — Fiore, II. No. 822— Stoerk in Holtzendorff, II. pp. 507-508 
— Liszt, § 29 — Ullmann, § 92 — Lauterbach, Die Beschadigung 
imteraeei sober Telegraphenkabel ” (1889)— Landois, “Zur Lehre 
vom volkerrechtlichen Schutz der submarinen Teiegraphenkabe) ” 
(1894) — Jouhannaud, “Les c&bles sous-marins ” (1904)--- -Benault 
in B.L, XIL (1880), p, 251, XV. (1883), p. 17. 

§ 286. It is a consequence of the freedom of the 
Open Sea that no State can prevent another from laying 
telegraph and telephone cables in any part of the Open 
Sea, whereas no State need allow this within its terri- 
torial maritime belt. As numerous submarine cables 
have been laid, the question as to their protection arose. 
Already in 1869 the United States proposed an inter- 
national convention for this purpose, but the matter 
dropped in consequence of the outbreak of the 
Franco-German war. The Institute of International 
Law took the matter up in 1879^ and reco mm ended 
an international agreement. In 1882 France invited 
the Powers to an International Conference at Paris 
for the purpose of regulating the protection of sub- 

' See Treaty Series, No. 5, 1903. ^ See above, § 282. 

^ See Annuaire, III. pp. 351-394. 
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marine cables. This conference met in October 1 882, 
again in October 1883, and produced the “Inter- 
national Convention for the Protection of Submarine 
Telegraph Cables” which was signed at Paris on April 
16, 1884.^ 

The signatory Powers are : — Great Britain, Argen- 
tina, Austria-Hungary, Belgium, Brazil, Colombia, ; 
Costa Rica, Denmark, San Domingo, France, Germany, 
Greece, Guatemala, Holland, Italy, Persia, Portugal, ; 
Eoumania, Russia, Salvador, Servia, Spain, Sweden- 
Norway, Turkey, the United States, and Uruguay. 
Colombia and Persia did not ratify the treaty, but,? 
on the other hand, Japan acceded to it later on. 

§ 287. The protection afforded to submarine tele- 
graph cables finds its expression in the following 
stipulations of this international treaty ; — 

(1) Intentional or culpably negligent breaking or 
damaging of a cable in the Open Sea is to be pun- 
ished by all the signatory Powers,* except in the 
case of such damage having been caused in the effort 
of self-preservation (article 2). 

(2) Ships within sight of buoys indicating cables 
which are being laid or which are damaged must 
keep at least a quarter of a nautical mile distant 
(article 6). 

(3) For dealing with infractions of the interdictions 
and injunctions of the treaty the Courts o f the flag 
State of the infringing vessel are exclusively com- 
petent (article 8). 

(4) Men-of-war of all signatory Powers have a 
right to stop and to verify the nationality of 
merchantmen of all nations which are suspected of 

‘ See Martens, N.R.G., 2nd ser. “ See the Submarine Telegraph 
XL p. 281. Act, 1885 (48 & 49 Viet. c. 49). 
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having infringed the regulations of the treaty 
(article lo). 

(5) All stipulations are made for the time of peace 
only and in no wise restrict the action of belli- 
gerents during time of war.^ 

See below, vol. II. § 214. 
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I 

Position of Individuals in International Law 

Lawrence, § 55 — Taylor, § 171 — Heffter, § $8 — Stoerk in Holtzendom, 
II. pp. 585-592 — Gareia, § 53 — Liszt, § ii — Ullmann, § 96 — Bonfils. 
Nob. 397-409 — Despagnet, No. 328 — Pradier-Fod^re, I. Nos. 43-49 
— Fiore, II. Nos. 568-712 — Martens, I. §§ 85-86 — Jellinek, 
“ System der subjectivon oilentlichen liochte ” (1892), pp. 31&-314 
— Heilborn, System, pp. 58-138 — Kaufmann, “Die Bechtskraft 
des InternationaJen Bechtes ’* (1899). 

§ 288. The importance of individuals to the Law 
of Nations is just as great as that of territory, for the 
individuals are the personal basis of every State. 
Just as a State cannot exist without a territory, so it 
cannot exist without a multitude of individuals who 
are its subjects and who, as a body, make the people 
or the nation. The individuals belonging to a State 
can and do come in various ways in contact with 
foreign States in time of peace as well as of war. 
The Law' of Nations is therefore obliged to provide 
certain rules regarding the individuals. 

§ 289. Now, what is the position of indviduals in 
International Law according to these rules ? Since 
the . Law of Nations is a law between States only and 
exclusively. States only and exclusively ^ are sub- 
jects of the Law of Nations. How is it, then, that. 
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* See above, §§13 and 63. 
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although individuals are not subjects of the Law of 
Nations, they have certain rights and duties in con- 
formity with or according to International Law ? 
Have not monarchs and other heads of States, 
diplomatic envoys, and even simple citizens certain 
rights according to the Law of Nations whilst on 
foreign territory ? If we look more closely into these 
rights, it becomes quite obvious that they are not 
given to the favoured individuals by the Law of 
Nations directly. For how could International Law, 
which is a law between States, give rights to 
individiials concerning their relations to a State? 
What the Law of Nations really does concerning 
individuals, is that it imposes the duty upon all the 
members of the Family of Nations to grant certain 
privileges to such foreign heads of States and diplo- 
matic envoys and certain rights to such foreign 
citizens as are on their territory. And, correspond- 
ing to this duty, every State has by the Law of 
Nations a right to demand that its head, its diplo- 
matic envoys, and its simple citizens be granted 
certain rights by foreign States when on their 
I territory. Foreign States granting these rights to 
[foreign individuals do this by. their Municipal Laws, 

I and these . rights are, therefore, not international 
(rights,^ but rights derived from Municipal Laws. 
[International Law is indeed the background of these 
I rights in so far as the duty to grant them is imposed 
upon the single States by International Law. It is 
therefore quite correct to say that the individuals 
have these rights in conformity with or according to 
/International Law, if it is only remembered that 
these rights would not exist had the single States 
not created them by their Municipal Law. 

And the same is valid as regards special rights of 
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individuals in foreign countries according to special 
international treaties between two or more Powers. 
Although such treaties mostly speak of rights which 
individuals shall have as derived from the treaties 
themselves, this is nothing more than an inaccuracy 
of language. In fact, such treaties do not create^i^ 
these rights, but they impose the duty upon th^ 
contracting States to call these rights into existence 
by their Municipal Laws.^ 

Again, in those rare cases in which States stipulate 
by international treaties certain favours for in- 
dividuals other than their own subjects, these 
individuals do not acquire any international rights 
out of these treaties. The latter impose the duty! 
only upon the State whose subjects these individuals 
are to call those favours into existence by its Muni-| 
cipal Law. Thus, for example, when articles 5, 25,* 
35, and 44 of the Treaty of Berlin, 1878, made it 
a condition of the recognition of Bulgaria, Monte-: 
negro, Servia, and Eoumania, that these States shouldj 
not impose any religious disability upon their subjects,' 
the latter did not thereby acquire any international! 
rights. Another instructive example ^ is furnished by* 
article 5 of the Peace Treaty of Prague, i866, 
between Prussia and Austria, which stipulated that the 
northern district of Schleswig should be ceded by 
Prussia to Denmark in case the inhabitants should by 
a plebiscite vote in favour of such cession. Austria, 
no doubt, intended to secure by this stipulation for 
the inhabitants of North Schleswig the opportunity of 
voting in favour of their union with Denmark. But 
these inhabitants did not thereby acquire any inter- 

* The whole matter is treated lichen Kechto (i8g2), pp, 310-314, 
with great lucidity by Jellinek, and Heilborn, .System, pp. 58-138. 
System der subjeotiven btfent- ^ See Heilborn, System, p. 67. 
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national right. Austria herself acquired only a 
right to insist upon Prussia granting to the inhabi- 
tants the opportunity of voting for the union with 
Denmaork. Prussia, however, intentionally neglected 
her duty, Austria did not insist upon her right, and 
finally relinquished it by the Treaty of Vienna of 
1878.1 

indi- § 290. But what is the real position of iodividdals 

Obj^B of ill International Law, if they are not subjects thereof? 
rfNatiMs answer can only be that the y are objects of the 

They appear as such from many 
different points of view. When, for instance, the Law 
of Nations recognises personal supremacy of every 
State over its subjects at home and abroad, these 
individuals appear just as much objects of tlae Law 
of Nations as the territory of the States does in con- 
sequence of the recognised territorial supremacy ol' 
the States. Wlien, secondly, the recognised terri- 
torial supremacy of every State comprises certain 
powers over foreign subjects within its boundaries 
without their home State’s having a right to inter- 
fere, these individuals appear again as objects of the 
Law of Nations. And, thirdly, when according to 
the Law of Nations any State may seize and punish 
foreign pirates on the Open Sea, or when belligerents 
I may seize and punish neutral blockade-r unners and 
I carriers of contraband on the Open Sea without their 
ihome State’s having a right to interfere, individuals 
fappear here too as objects of the Law of Nations.^ 

‘ It ought to be mentioned that §§ 1-4. His arguments have, 
the opinion presented in the text however, not found favour with 
concerning the impossibility for other authors, 
individuals to be subjects of Inter- ^ Westlake, Chapters, p. 2, and 
natiomil Law, which is now' mostly Lawrence (§ 55) maintain that in 
upheld, is vigorously opposed by these cases individuals appear as 
j Kaufmann, Die Bechtskraft des siiiyccts of International Law; but 
‘ intcrnationalen Bechtes (1899), I cannot understand upon what 
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§ 291. If, as Stated, individuals are never subjects Nation - 
but always objects of the Law of Nations, then lank*"*® 
nationaJi^Js^Jbl,,^^ ^;id .in- 

dividuals. It ..is through, the medium o| their viduais 
nationality only that individuals can enjoy benefits 
from the existence of the Law pf Rations. This is a Nations, 
fact which has its consequences ovef the whole area 
of International Law.^ Such individuals as do not 
possess any nationality enjoy no protection whatever, 
and if they are aggrieved by a State they have no 
way of redress, there being no State which would 
be competent to take their case in hand. As far 
as the Law of Nations is concerned, apart from 
morality, there is no restriction whatever upon a 
State to abstain from maltreating to any extent such 
stateless individuals." On the other hand, if in- 
dividuals who possess nationality are wronged abroad, 
it is their home State only and exclusively which 
has a right to ask for redress, and these individuals 
tlieinselves have no such right. It is for this reason 
that the question of nationality is a very important 
one for the Law of Nations, and that individuals enjoy 
benefits from tliis law npt ^s Im man bein jga-.but as 
subjects. pLsuch . States us are -mejnbers- of Family 

of.JShticnS' And so distinct is the position of sub- 
jects of these members from the position of stateless 
individuals and from subjects of States outside the 
Family of Nations, that it has been correctly 
characterised as a kind of international “ indigenous- 
ness,” a Volkerrechts-Indigermt? Just as municipal 
citizenship procures for an individual the enjoyment 
of the benefits of the Municipal Laws, so this inter- 

argument this assertion is based. ^ See below, § 294. 

The correct standpoint is taken ^ See below, § 312. 

np by Lorimer, II. p. 13 1, and ^ See Stoerk in HoltzendorfT, 

Holland, Jurisprudence, p. 341. 11. p. 588. 
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national “ indigenousness,” which is a necessary infer- 
ence from municipal citizenship, procures the enjoy- 
ment of the benefits of the Law of Nations. 

§ 292. Several writers^ maintain that the Law of 
Nations guarantees to every individual at home and 
abroad the so-called rights of mankind without 
regarding whether an individual be stateless or not 
and whether he be a subject of a member-State of 
the Faipily of Nations or not. Such rights are said 
to comprise the right of existence, the right to pro- 
tection of honour, life, health, liberty, and property, the 
right of practising any religion one likes, the right of 
emigration, and the like. But such rights do not in 
tfact enjoy any guarantee whatever from the Law of 
iNations,^ and they cannot enjoy such guarantee, since 
fthe Law of Nations is a law between States, and 
bince individuals cannot be subjects of this law. 
But there are certain facts which cannot be denied 
at the background of this erroneous opinion. The 
Law of Nations is a product of Christian civilisation 
and represents a legal order which binds States, 
chiefly Christian, into a community. It is there- 
fore no wonder that ethical ideas which are some 
of them the basis of, others a development from, 
Christian morals, have a tendency to require the 
help of International Law for their realisation. 
When the Powers stipulated at the Berlin Congress 
of 1878 that the Balkan States should be recognised 
only under the condition that they did not impose 
any religious disabilities on their subjects, they lent 
their arm to the realisation of such an idea. Again, 
when the Powers after the beginning of the nineteenth 

^ Bluntschli, §§ 360-363 and The matter is treated with 
370; Martens, 1 . §§85 and 86; great lucidity by Heilborn, System, 
Fiore, I. Nos. 684-712; Bonfils, pp. S3 138, 

397» and others. 
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century agreed to several international arrangements 
in the interest of the abolition of the slave trade,^ 
they fostered the realisation of another of these ideas. 
And the innumerable treaties between the different^ 
States as regards extradition of criminals, commerce, | 
navigation, copyright, and the like, are inspired by 
the idea of affording ample protectioA to life, health, 
and property of individuals. Lastly, there is no 
doubt that, should a State venture to treat its own 
subjects or a part thereof with such cruelty as would 
stagger humanity, public opinion of the rest of the 
world would call upon the Powers to exercise inter-j: 
vention ^ for the purpose of compelling such State tc| 
establish a legal order of things within its boundarie^ 
sufficient to guarantee to its citizens an existence 
more adequate to the ideas of modern civilisationl 
However, a guarantee of the so-called rights of man- 
kind cannot be found in all these and other facts. 
Nor do the actual conditions of life to which certain 
classes of subjects are forcibly submitted within 
certain States show that the Law of Nations really 
comprises such guarantee.^ 

^ It is incorrect to maintain Belgium, the Congo Free State, 
that the Law of Nations has Denmark, France, Germany, 
abolished slavery, but there is no Holland, Italy, Luxemburg, 
doubt that ‘?Eeconventional Law of Persia, Portugal, Russia, Spain, 
Nations has tried to abolish the Sweden, Norway, the United 
slave trade. Three important gene- States, Turkey, and Zan^sibar. 
ral treaties have been concluded for - See above, § 137. 
that purpose during the nineteenth '•* The reader may think of the 
century since the Vienna Congress sad position of the Jews within 
— namely,(i) theTreaty of London, the Russian Frnpire. The treai- 
1 1841, between Great Britain, ment of the native Jews in 
i Austria, France, Prussia, and Roumania, although the l^owors 
■Russia; (2) the General Act of have, according to the spirit of 
Uhe Congo Conference of Berlin, article 44 of the Treaty of Berlin’ 
1885, whose article 9 deals with of 1878, a right of intervention, ; 
ithe slave trade ; (3) the General Act shows even more clearly that the ; 
•of the anti-slavery Conference of Law of Nations does not guarantee ; 
toruBsels, 1890, which is signed by what are called rights of mankind, j 
Great Britain, Austria-Hungary, (See below, p. 366, note 2.) 
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II 

Nationality 

Vattel, I. §§ 220-226 — Hall, §§66 and 87 — Westlake, L pp. 213, 231- 
233 — Halleok, I. p. 401 — Taylor, §§ 172-178 — Blnntschli, §§ 364- 
380 — Stoerk in Holtzendorff, II. pp. 630 -650— Gareis, § 54 — Liszt, 
§ 1 1 — UUmann, § 97 — Bonfils, Nos. 433-454 — Despagnet, Nos. 329- 
333 — Pradier-Foder^, III. No. 1645 — Rivier, I. p. 303 — Calvo, II. 
§§ 539-540 — Fiore, I. Nos. 644-658, 684-717 — Martens, I, §§ 85-87 
— Hall, “Foreign Powers and Jurisdiction** (1894), § 14 — Cogordan, 
“ La nationality au point do vue des rapports internationaux 
(2nd ed. 1896). 

§ 293. Nationality of an individual is bis quality 
of being a subject of a certain State and therefore 
its citizen. It is not for International but for 
Municipal Law to determine who is and who is not 
to be considered a subject. And therefore it matters 
not, as far as the Law of Nations is concerned, that 
Municipal Laws may distinguish between different 
kinds of subjects — foi- instance, those who enjoy full 
political rights and are on that account named 
citizens, and those who are less favoured and are on 
that account not named citizens. Nor does it matter 
that according to the Municipal Laws a person may 
be a subject of a part of a State, for instance of a 
colony, but not a subje(;t of the mother country, 
provided only such person appears as a subject of 
the mother country as far as the latter’s international 
' relations are concerned. Thus, a person naturalised 
in a British Colony is for all international purposes a 
British subject, although he may not have the right 
of a British subject within the United Kingdom 
itself.^ For all international purposes, all distinctions 

^ See below, § 307, and Hall, decision of the French Cour de 
Foreign Powers and Jurisdiction, Cassation according to which 
§ 20, who qnotoa, however, a naturalisation in a- British Colony 
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made by Municipal Laws between subjects and citiz6ni| 
and between different kinds of subjects have neither 
theoretical nor practical value, and tlm teTms “ splgect” 
and “ citizen ” are, therefore, synonymously made use 
of in the theory and practice of International Law. 

But it must be . emphasised that nationality as 
citizenship of a certain State must not be confounded 
with nationality as membership of a certain nation in 
the sense of a race. Thus, all Englishmen, Scotch- 
men, and Irishmen are, despite their different nation- 
ality as regards their race, of British nationality 
as regards their citizenship. Thus, further, althougl 
all Poftsh individuals are of Polish nationality qua 
race, they have been, since the partition of Poland 
at the end of the eighteenth century between Russia, 
Austria, and Prussia, either of Russian, Austrian, or 
German nationality qua citizenship. 

§ 294. It will be remembered that nationality is 
the link, between the individuals and the benefits of 
tfie Law of Nations.^ This function of nationality 
becomes apparent with regard to individuals abroad, 
or property abroad of individuals who themselves are 
within the territory of their home State. Through 
one particular right and one particular duty of every 
State towards all other States this function of nation- 
ahty becomes most conspicuous. The right is that 
of protection over its citizens abroad which every 
State holds and occasionally vigorously exercises 
towards other States ; it will be discussed in detail 
below, § 319. The duty, on the other hand, is that 
of yeceiving on its territory such citizens as are not 
allowed to remain ^ on the territory of other States. 

does not constitute a real natural!' Nations. See also Westlake, I, 
sation. But this decision is based pp. 231-233. 

;on the Code Civil of France and ‘ See above, § 291. 
has nothing to do with the Law of ‘ See below, § 326. 
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Since no State is obliged by the Law of Nations to 
allow foreigners to remain within its boundaries, it 
may, for many reasons, happen that certain in- 
dividuals are expelled from all foreign countries. 
-The home State of those expelled cannot refuse to 
receive them on the home territory, the expelling 
States having a claim on the home State that the 
latter do receive the expelled individuals.^ 

So-called § 295- Although nationality alone is the regular 
through which individuals can derive benefit 
facto Sub- from the Law of Nations, there are two exceptional 
cases in which individuals may come under the 
international protection of a State without these 
individuals being really its subjects. It happens, 
first, that a State undertakes by an international 
agreement the diplomatia . protection of another 
State’s citizens abroad, and in tliis case the pro- 
tected foreign subjects, are named “ proteges ” of 
the~-pxotec, ting . States. Such agreements are either 
concluded for a permanency in case of a small State, 
as Switzerland for instance, having no diplomatii; 
envoy in a certain foreign country where many of 
^its subjects reside, or in time of war only, a bel- 
lligerent handing over the protection of its subjects 
lin the enemy State to a neutral State. 

It happens, secondly, that a State promises diplo- 
matic protection within the boundaries of Turkey 

’ Beyond the right of protection the purpose of rendering military 
and the duty to receive expelled service, can punish them for 
: citizens at home, the powers of crimes committed abroad, can 
^ a State over its citizens abroad categorically request them to 
jin consequence of itjgl>.^rsgaal come home for good (so-called 
; 8 i^remacy illustrate the function And no State has 

oTiiatTohality. (See above, § 124 .) a right forcibly to retain foreign 
Thus, the home State can tax citizens called home by their home 
citizens living abroad in the State, or to prevent them from 
interests of home finance, can paying taxes to their home State, 
request them to come home for and the like. 
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and other 0rie^t^4,jO[M^iea the 

service! of hs embassy or consulate. Such protected 
natives are called “ splye-rta ” of the pro^* 

tecting State. Their case is quite an anomalous one| 
based on custom and treaties, and no special rules of 
the Law of Nations are in existence concerning sucll 
de facto subjects. Every State which takes such de 
facto subjects under its protection can act according to 
its discretion,^ and there is no doubt that as soon as 
these Oriental States have reached a level of civilisation 
equal to that of the Western members of the Family 
of Nations, the whole institution of the de facto sub- 
jects will disappear. 

§ 296. As emigration comprises the voluntary 
removal of an individual from his home State with 
the intention of residing abroad, but not necessarily 
with the intention of renouncing his nationality, it; 
is obvious that emigrants may well retain their j 
nationality. Emigration is in fact entirely a matter j 
of internal legislation of the different States. Every’’ 
State can fix for itself the conditions under which : 
emigrants lose or retain their nationality, as it can 
also prohibit emigration altogether, or can at any 
moment request those who have emigrated to return 
to their former home, provided the emigrants have 
retained their nationality of birth. And it must be? 
specially emphasised that the Law of Nations doesj 
not and cannot grant a right of emigration to every| 
individual, although it is frequently maintained that| 
it is a “ natural ” right of every individual to emigrate! 
from his own State. 

' Concerning the exercise of Great Britain, Austria-Hungary, 
protection in Morocco a treaty Belgium, France, Germany, Hol- 
was concluded in 1880 (see land, Italy, Portugal, Spain, 
Martens, N.R.G*, 2nd ser. VI. p, Swedeii-Norway, and the United 
624), which is signed by Morocco, States. 
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III 

Modes of Acquiring and Losing Nationality 

Vattel, I. §§ 2 12-2 1 9— Hall, §§ 67-72— Westlake, 1 . pp. 213-220^ 
LawrenoOjj lS .114-115 — Hallock, I.pp.402-418 — Taylor, §§ 176 -183 
—talker, § 19 — Bluntschli, §§ 364-373 — Hartmann, § 81 — Hefftor, 
§ 59— Stoerk in Holtzendorff, IL pp. 592-630 — Gareis, § 55— Liszt, 
5 II — Ullmann, §§98 and 100 — Bonfils, Nos. 417-432 — Despagnct, 
Nos, 334-339 — Pradier-Fod^r^, III. Nos. 1646-1691 — Rivier, I. 
pp. 303-306 — Calvo, II. §§ 541-654, VI. §§ 92-117 — Martens, IL 
§§ 44-48— Foote, “ Pri vate Jnternari^^^^ (3rd ed. 

1904), pg. 1-52— i)icey, “Conflict of Laws ” (1896), pp. 173-204— 
Martitz, “Lias Recht der Staatsangehorigkeit im internationalen 
Vcrkehr ” (1885) — Lapradelle, “ De la nationality d’origine ” (1893) 
— Berney, “ La nationality d. Tlnstitut de Droit International ” 
(1897). 

In 1893 I'll® British Government addressed a circular to its representa- 
tives abroad requesting them to send in a report concerning the 
laws relating to nationality and naturalisation in force in the 
respective foreign countries. These reports have been collected and 
presented to Parliament. They are printed in Martens, N.R.G. 
2nd ser. XIX. pp. 515-760. 
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§297. Although it is for Municipal Law to deter- 
mine who is and who is not a subject of a State, it is 
nevertheless of interest for the theory of the Law of 
Nations to ascertain how nationality can be acquired 
according to the Municipal Law of the different 
. States. The reason of the thing presents five pos- 
Isible modes of acquiring nationality, and, although 
jno State is obliged to recognise all five, all States 
Ipractically nevertheless do recognise them. They 
'are birth, naturalisation, reintegration, subjugation, 
and cession. 

§298. The - first and chief mode of acquiring: ; 
nationality, i§ by birth, for the acquisition of nation- 
ality by another mode is exceptional only, since the 
vast majority of mankind acquires nationality by 
birth and does not change it afterwards. But no 



modes of acquiring and losing nationality 353 

uniform rules exist according to the Municipal Law 
of the different States concerning this matter. Som e 
States, as Germany and Austria, have , adopted the 
i;ule that ^espent alone is the d ecisive factor.^ so that | 
a child born of their subjects becomes ipso facto by | 
birth their subject likewise, be the child born atj 
abroad. According to this rule, illegitimate J 
children acguire the nationality of their mother. 
Other States, s^ucH ai AfgehttfiR^ the 

rule that the ^pryhp ^, on., which , birth occurs is 
exclusively the decisive factor.^ According to this 
rule every child born on the territory of such State, 
whether the parents be citizens or foreigners, becomes 
a subject of such State, whereas a child bom abroad 
is foreign, although the parents may be subjects. 
Again, other Sta tes, as Great Britain ^ and the United 
States, have adopted a mixed principle, since, accord- ' 
ing |6"theiri!ffunicipat'Lai^^^^^^^ only childf en of their 
subjects bora at home or abroad become their subjects, 
but also such children of foreign parents as are bora? 
on their territory. 

§ 299. The most important rntnie of acquiring 
nationality besides birth is that of naturalisation 
in the wider sense of the term. Through jnaturali-' 
sation a person who is a foreigner by birth .acquires| 
the nationality of the naturalising State. Accordingl 
to the Municipal Law of the different States naturali- 
sation may take place through six diffcr^ht- acts — 
namely, marriage, legit imatio n, option, acquisition', 
of domicile, appointrnent as Government official, grant,; 
on application. Thus, according to the Municipal 
Law of most States, a foreign female person marrying 

^ Ju 8 sanguinis, law on this point in Hall, Foreign 

* J't^s soli. Powers and Jurisdiction (1894), 

See details concerning British § 14. 

VOL. 1. 
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a subject of such State becomes thereby vpso facto 
naturalised, Thus, further, according to the Muni- 
cipal Law of several States, an illegitimate child bom 
of a foreign mother, and therefore a foreigner itself, 
becomes ipso facto naturalised through the father mar- 
rying the mother and thereby legitimating the child. ^ 
Tims, thirdly, according to the Municipal Law of 
some States, which declare children of foreign parents 
born on their territory to be foreigners, such children, 
^ if they make, after having come of age, a declaration 
j' that they intend to be subjects of the country of their 
i birth, become ipso facto by such option naturalised. 
Again, fourthly, some States, such as Venezuela, let 
a foreigner become naturali.sed ipso facto by his 
taking his domicile ^ on their territory. Some States, 
fifthly, let a foreigner become naturalised facto 
on app oiptpie nt as a Government official. And, 
lastly, in all States naturalisation may be procured 
through a di rect act on the part of the State granting 
nationality to a foreigner who has ajgplied for it. 
This last kind of naturalisation is naturalisation in 
the narrower sense of the term ; it is the most impor- 
tant for the Law of Nations, and, whenever one speaks 
, of naturalisation pure and simple, such naturalisa- 
tion through direct grant on application is meant ; 
it will be discussed in detail below, §§ 303-307. 

§ 300. The third mode of acquiring nationality is 
s that by so-called redintegration or resump tion. Such 
! individuals as have been natural-born subjects of a 
{.State, but have lost their original nationality through 

' British law has not adopted § 125, where the rule has been 
this rule. stated that in consideration of the 

^ It is doubtful (see Hall, § 64) personal supremacy of the home, 

^ whether the home State of such State over its citizens abroad no: 

I individuals naturalised against State can naturalise foreigners! 

/ their will must submiito this ipso against their will. 

/ocfo naturalisation. See above, 
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naturalisation abroad or for some other cause, maj 
recover their original nationality on their tetura 
home. One speaks in this case of redintegration oi 
resumption in contradistihctidri' to ha.turalisatioh, the 
favoured person being redintegrated and resumed intc 
his original nationality. Thus, according to Section i c 
of th e Naturalis ation Acti- 1 ^ 70 . a widow being a 
natural-born British subject, who has lost her Britisl; 
nationality through marriage with a foreigner, maj 
at any time during her widowhood obtain a certi- 
ficate of readmission to British nationality. Anc 
according to Section 8 of the same Act, a British 
born individual who has lost his British nationalitj 
through being naturalised abroad, may, if he returns 
home, obtain a certificate of readmission to British,' 
nationality. 

§ 301. The fourth and fifth modes of acquiring Aequidi- 
nationality are by s ubju gation after conquest and hy Nation- 
cession of territqry^he inhabitants of the subjugated , 

as well as of the ceded territory acqtiiring ipso facto 
by the subjugation or cession the nationality of the cession. ( 
State which acquires the territory. These modes of 
acquisition of nationality are modes settled by the 
customary Law of Nations ; it will be remembered 
that details concerning this matter have been given 
above, §§219 and 240. 

§ 302. Although it is left in the discretion of the Seven 
different States to determine the grounds on which losing 
individuals lose their nationality, it is nevertheless 
of interest for the theory of the Law of Nations to 
take notice of these grounds. Seven modes of losing 
nationality must be stated to exist according to the 
reason of the thing, although all seven are by nc 
means recognised by all the States. These modes 
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are : — Eelease, deprivation, long-continued emigra- 
tion, option, naturalisation abroad, subjugation, and 
cession. 

(1) Eelease . Some States, as Germany, give their 
citizens the right to ask to be released from their 
nationality. Such release, if granted, denationalises 
the released individual. 

(2) Deprivatio n. According to the Municipal Law 
of some States a citizen may lose his nationality 
through deprivation as a punishment. Thus, a 
Eussian loses his nationality as a punishment on 
entry into foreign military service or on emigration 
without permission of the Government. 

(3) Long- continued e migralip n. Some States have 
legislated that sucli citizens as have emigrated and 
stayed abroad for some length of time lose their 
nationality. Thus, a Geiman ceases to be a German 
subject through the mere fact that he has emigrated 

and stayed abroad for ten years without having 

undertaken the necessary step for the purpose of 
retaining his nationality. 

(4) Option . Some States, as Great Britain, which 
declare a child born of foreign parents on their terri- 
tory to be their natural-bom subject, although it be- 
comes at the same time according to the Municipal 
Law of the home State of the parents a subject of 

jsuch State, give the right to such child to make, after 
I coming of age, a declaration that it desires to 
I cease to be a citizen. Such declaration of alienage 
* creates ipso facto the loss of nationality. 

(5) N?.turali.satjQii g^ oad. Many States, such as 
Great Britain in contradistinction to Germany, let 
the nationality of their subjects extinguish ipso facto 
by their naturalisation abroad, be it through mar- 
riage, grant on application, or otherwise. States 
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which act otherwise do not object to their citizens 
acquiring another -nationality besides that which the;^' 
already possess. 

(6) Subjugation and cess ion. It is a universally 
recognised customary rule of tlie Law of Nations that 
the inhabitants of subjugated as well as ceded 
territory lose their nationality and acquire that of 
the State which annexes the territory.* 


IV 

Naturalisation in Especial 

Vattel, I. § 214 — Hall, §§ 71-71* — Westlake,§ Lpp. 225-230— Lawrence, 
§§ 115-116 — Phillimore, L §§ 325-332— Halleck, 1 . pp. 403-4 10— 
Taylor, §§ 181-182 — Walker, § 19— Wharton, II. §§ 173-183 — 
Wheaton, § 85 — Bluntsohli, §§ 371-372 — UUmann, §§ 98-99— 
Pradier-Fod^re, III. Nos, 1656-1659 — Calvo, II. §§ 581-646 — 
Martens, II. §§ 47-48 — Stoicesco, “ jStude sur la naturalisation ” 
(1875) — Folleville, “ Traite de la naturalisation ” (1880) — Delecaille, 

“ De la naturalisation ” (1893) — Hart, in the Journal of the Society 
of Comparative Legislation, ’’ new series, vol. II. (1900), pp. 11-26. 

§ 303. Naturalisation in the narrower sense of the 
term — in contradistinction to naturalisation ipso facia 
through marriage, legitimation, option, domicile, and 
Government office (see above, ^ 399) — must be de-^ 
fined as reception of a foreigner into the citizenship* 
of a State through a formal act on application of thei 
favoured individual. International Law does not< 
provide any such rules for such reception, but it I 
recognises the natural competence of every State as a | 
Sovereign to increase its population through riaturali- 

* See above, § 301, concerning retain their former nationality; 
the option sometimes given to see above, §219. 
inhabitants of ceded territory to 
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sation, although a State might by its Municipal Law 
be prevented from making use of this natural compe- 
tence.^ In spite, however, of the fact that naturalisa- 
tion is a domestic affair of the different States, it is 
nevertheless of special importance to the theory and 
practice of the Law of Nations. This is the case 
because naturalisation is effected through a special 
grant of the naturalising State, and regularly involves 
either a change or a multiplication of nationality, 
facts which can be and have been the source of grave 
international conflicts. In the face of the fact that 
millions of citizens emigrate every year from their 
home countries for good with the intention of settling 
in foreign countries, where the majority of them be- 
comes sooner or later naturalised, the international 
importance of naturalisation cannot be denied. 

§ 304. The object of naturalisation is always a 
1 foreigner. Some States will naturalise such foreigners 
* only as are stateless because they never have been 
citizens of another State or because they have re- 
nounced or have been released from or deprived of the 
citizenship of their home State. But other States, as 
Great Britain, naturalise also such foreigners as are 
and remain subjects of their home State. Most States 
naturalise such person only as has taken his domicile 
in their country, has been residing there for some 
length of time, and intends to remain in their country 
for good. And, according to the Municipal Law of 
many States, naturalisation of a married individual 
includes that of his wife and children under age. 
But, although every^ foreigner may be naturalised, 
no foreigner has, according to the Municipal Law of 
most States, a claim to become naturalised, naturalisa- 


^ But there is, as far as I know, which abstains altogether from 
no civilised State in existence naturalising foreigners. 
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tion being a matter of discretion of the Government, 
which can refuse it without giving any reasons. 

§ 305. If granted, ^atoralis^tioa In^te^^^ foreijg^er 
a .citizen. But it, i§ l eft to the discretion^ of _ the 
naturalising State to grant .naturalisation under any 
conditions it Thus, for example, Great Britain 
grants naturalisation on the sole condition that the 
naturalised foreigner shall not be deemed to be a* 
British subject when within the limits of the foreign i 
State of which he has been a subject previously to ; 
his naturalisation, unless at the time of naturalisation ; 
he has ceased to be a subject of that State. And 
it must be specially mentioned that naturalisation 
need not give a foreigner absolutely the same rights 
as are possessed by natural-born citizens. Thus 
it is well known that a naturalised subject of the 
United States of America can never be elected 
President.^ 

§ 306. Since the Law of Nations does not comprise 
any rules concerning naturalisation, the effect of 
naturahsation upon previous citizenship isjexdusivnly 
a matter of the Municipal Law of the States con- 
cerned. Some States, as Great Britain,^ have legi8-| 
lated that one of their subjects Becoming naturalise(l| 
abroad loses thereby his previous nationality ; but| 
other States, as Germany, have not done this.l 
Further, some States, ”as Great Britain again, deny 
every effect to the naturalisation granted by them to 
a foreigner whilst he is staying on the territory of j 
the State whose subject he was previously to his‘ 


' A forei^er naturalised in (1894) § 22. 

Great Britain by Letters of Formerly Great Britain upheld 

Denization does not acquire the the rule nemo potent exuere 
same rights as a natural-born patriafn^ but Section 6 of the 
British subject. See Hall, Naturalisation Act, 1870, does 
Foreign Powers and Jurisdiction, away with that rule. 
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naturalisation, unless at the time of naturalisation he 
was no longer a subject of such State. But other 
States do not make this provision. Be that as it 
may, 



his n jaturalisa^ion 

§ 307. The present law of Great Britain con- 
cerning Naturalisation is mainly contained in the 
Naturalisation Acts of 1870, 1874, and 1895.“ 
Foreigners may on their application become natural- 
,.ised by a certificate of naturalisation in case they 
have resided in the United Kingdom or have been 
in the service of the British Crown for a term of not 


less than five years, and in case they have the inten- 
tion to go on residing within the United Kingdom or 
serving under the Crown. But naturalisation may be 
refused without giving a reason therefor (section 7). 
British possessions may legislate on their own ac- 
count concerning naturalisation (section 16), and 
persons so naturalised are for all international 
purposes ^ British subjects. Where the Crown enters 
into a convention with a foreign State to the effect 
that the subjects of such State who have been 
naturalised in Great Britain may divest themselves of 
their status as British subjects, such naturalised 
British subjects can through a dec lara tion of alienage 
shake off the acquired British nationality (section 3). 
Naturalisation of the husband includes that of his 


’ Many instructive cases con- ® 33 Viet. c. 14; 35 and 36 
corning this matter are reported Viet. c. 39 ; 58 & 59 Viet. c. 43. 
by Wharton, II. §§ 180 and 181. ■’ Sec Hall, Foreign Powers and 

See also Hall, § 71, where details Jurisdiction, §§ 20 and 21, 

concerning the practice of many especially concerning naturalisa* 
States are given with regard to tion in India, 
their subjects naturalised abroad. 
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wife, and naturalisation of the father, or mother in 
case she is a widow, includes naturalisation of such 
children as have during infancy become resident in 
the United Kingdom at the time of their father’s or 
mother’s naturalisation (section lo). Neither the 
case of children who are not resident within the 
United Kingdom or not resident with their father in 
the service of the Crown abroad at the time of the 
naturalisation of their father or widowed mother, nor 
the case of children born abroad after the naturalisa- 
tion of the father is mentioned in the Naturalisation 
Act. It is, therefore, to be taken for granted that 
such children are not ^ British subjects, except 
children born of a naturalised father abroad in the 
service of the Crown. ^ 

Not to be confounded with naturalisation proper is 
naturahsation throiiig^ by means of Letters 

Patent under the Great Seal. This way of making a 
foreigner a British subject is based on a very ancient 
practice ^ which has not yet become obsolete. Such 
deiiization requires no previous residence within the 
United Kingdom. “A person may be made a; 
denizen without ever having set foot upon British 
soil. There have been, and from time to time there 
no doubt will be, persons of foreign nationality to 
whom it is wished to entrust functions which can 
only be legally exercised by British subjects. In 
such instances, the condition of five years’ residence 
in the United Kingdom would generally be pro- 
hibitory. The difficulty can be avoided by the issue of 
Letters of Denization ; and it is believed that on one or 
two occasions letters have in fact been issued with 

' See Hall, Foreign Powers and (58 & 59 Viet. c. 43). 

Jurisdiction, § 19. See Hall, Foreign Powers and 

^ See Naturalisation Act, 1895 Jurisdiction, § 22. 
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the view of enabling persons of foreign nationality to 
exercise British consular jiurisdiction in the East.” 
(HaU.) 


V 

Double and Absent Nationality 

Hall, § 71 — Westlake, I. pp. 221-225 — Lawrence, § 116 — Halleck, L 
pp. 410-413-^Taylor, § 183 — Wheaton, § 85 (Dana’s note)— 
Bluntschli, §§ 373-374— -Hartmann, § 82 — Hefftcr, § 59 — Stoerkin 
Holtzendor^, II. pp. 650-655 — Ullmann, § 98— Bonfils, No. 422— 
Pradier-Fod 4 r^, III. Nos. 1660-1665— Kivier, I. pp. 304-306— 
Calvo, II. §§ 647-654 — Martens, II. § 46. 

roBBibiiity §308. The Law of Nations having no rule con- 
and ^ cerning acquisition and loss of nationality beyond 
Nation- nationality is lost and acquired through sub- 

aiity. j ligation and cession, and, on the other hand, the 

Municipal Laws of the different States differing in 
many points concerning this matter, the necessary 
consequence is that an individual may own two 
different nationalities as easily as none at all. The 
points to be discussed here are therefore : how 
double nationality occurs, the position of indivi- 
duals with double nationality, how absent nationahty 
occurs, the position of individuals destitute of nation- 
ality, and, lastly, means of redress against difficulties 
arising from double and absent nationality. 

It must, however, be specially mentioned that the 
Law of Nations is concerned with such cases only of 
louble and absent nationality as are the consequences 
of conflicting Municipal Laws of several absolutely 
iifferent States. Such cases as are the consequence 
of the Municipal Laws of a Federal State or of a 
State which, as Great Britain, is an Incorporate 
Jnion, fall outside the scope of the Law of Nation.s. 
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Thus the fact that, according to the law of Germany, 
a German can be at the same time a subject of 
several member-States of the German Empire, or can 
be a subject of this Empire without being a subject 
of one of its member-States, does as little concern the 
Law of Nations as the fact that an individual can be 
a subject of a British Colonial State without at the 
same time being a subject of the United Kingdom. 

For internationally such individuals appear as 
subjects of such Federal State or Incorporate Union, 
whatever their position may be inside these Unions of /i 
States. 

§309. Alt individual may own double nationality ! How 
knowingly or unknowingly, and with or without NaUon- 
intention. x^nd double nationality may be produced 
by-every mode of acquiring nationality. Even, birth 
can vest a child, with Thus, every 

child born in Great Britain of German parents 
acquires at the same time Biitish and German 
nationality, for such c;hild is British according to 
British, and German according to German Municipal 
Law. Double nationality can likewise be the result 
of marriag e. Thus, a Venezuelan woman marrying' 
an Englishman acquires according to British law 
British nationality, but according to Venezuelan law ^ 
she does not lose her Venezuelan nationality. Lggit i- 
illegitimate children can produce the same 
effect. Thus, an illegitimate child of a German born 
in England of an English mother is a British subject 
according to British and German law, but if after 
the birth of the child the father marries the mother 
and remains a resident in England, he thereby 
legitimates the child according to German law, and 
such child acquires thereby German nationality with- 
out losing its British nationality, although the mother 
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does lose her British nationality.* Again, double 
nationality may be the result of option . Thus, a child 
!bom in France of German parents acquires German 
I nationality, but if, after having come of age, it 
I acquires IVench nationality by option through mak- 
;ing the declaration necessary according to French 
Municipal Ijaw, it does not thereby, according to 
German Municipal Law, lose its German nationality. 
It is not necessary to give examples of double 
nationality caused by taking domicile a broad, accept- 
ing foreign Government oflOice, and redintegration, 

and it suffices merely to draw attention to the fact 
that naturalisation in the narrower sense of the term 
is frequently a cause of double nationality, since 
' individuals may apply for and receive naturalisation 
I in a State without thereby losing the nationality of 
their home State. 

§ 310. Individuals owning double nationality bear 
in the language of diplomatists the name Miistss. 
The position of such “ mixed subiects ” is awkward 
on account of the fact that_t}vq, d^ clairn 

thsam,&ubJ,ect&T And therefore. their, allfigiaiice. In 
case a serious dispute arises between these two 
States which leads to war, an irreconcilable conflict 
of duties is created for these unfortunate individuals. 
It is all very well to say that such conflict is a per- 
sonal matter which concerns neither the Law of 
Nations nor the two States in dispute. As far as 
an individual has, through naturalisation, option, and 
the like, acquired his double nationality, one may 
say that he has placed himself in that awkward 
position by intentionally and knowingly acquiring a 
second without being released from his original 

'■ This is the consequence of Section 10, Nos. i and 3, of the 
Naturalisation Act, 1870, 
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nationality. But those who are natural-born mjeU j 
mutes in most cases do not know thereof before they I 
have to face the conflict, and their difiicult position i 
is not their own fault. 

Be that as it may, there is no doubt that each of 
the States which claim such an individual as subject 
is internationally competent to do this, although they 
cannot claim him against one another, since each of 
them correctly maintains that he is its subject.^ But 
against third States each of them appears as his 
Sovereign, and it is therefore possible that each of 
them can exercise its right of protection over him 
within third States. h 

§311. An individual ... may be destitute of how 

Nation- 

I person may be stateless. Thus, an illegitimate child 
born in Germany of an English mother is actually 
destitute of nationality because according to German 
law it does not acquire German, and according tor'; 
Britisli law it does not acquire British nationality.; 

Thus, further, all children born in Germany of 
})arents who are destitute of nationality are them- 

' I cannot agree with the Courts. The correct solution seeuis 
statement in its generality made to me to be that such marriage ist 
by Westlake, I. p. 221 : — “If, for legal in Germany, but not legal ini 
•instance, a man claimed as a England, because British law doesj 
national both by the United not admit the marriage between^ 
Kingdom and by another country uncle and niece. The case is. 
should contract in the latter a different when a German who; 
Triarriagc permitted by its laws to married his niece in Germanyi 
its subjects, an English Court becomes afterwards naturalised inj 
would have to accept him as a England ; in this case English? 
married man.” If this were Courts would have to recognise the 
correct, the marriage of a German marriage as legal because German 
who, without having given up his law does not object to a marriage 
German citizenship, has become between uncle and niece, and 
naturalised in Great Britain and because the marriage was con- 
has afterwards married his niece eluded before the man became a 
in Germany, would have to be British subject, 
recognised as legal by the English 
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selves, according to German law, stateless. But state- 
lessness may take place, after birth.. All individuals 
who have lost their original nationality without having 
acquired another are in fact destitute of nationality. 

§312. That stateless , .individuals ..ara . .in so far 

objects, of the Law of Hajjons, .as .they faU,i^^ the 
RTiprprna.p.v nf the State on whose .territory 
they, live there is no doubt whatever. But since..the y 
do juot own a nationality, the link ^ by which they 
could derive benefits from International Law is miss- 
ing,, and thus they lack any protection whatever 
as far as this law is concerned. The position of such 
individuals destitute of nationality may be compared 
to vessels on the Open Sea not sailing under the flag 
of a State, which likewise do not enjoy any protection 
whatever. In practice, stateless individuals are in 
most States treated more or less as though they were 
subjects of foreign States, but as a point of inter- 
national legality there is no restriction whatever upon 
a State’s maltreating them to any extent.^ 

§ 313. Double as well as absent nationality of 
individuals has from time to time created many 
difficulties for the States concerned. As regards the 
remedy for such difficulties, it is comparatively easy 
to meet those created by absent nalionality. If the 
number of stateless individuals increases much 
within a certain State, the latter can require them to 

* See above, § 291. But as these Jews are not subjects 

^ The position of the Jews in of any other State, Roiimania 
Bo punffl ia furnishes a sa 3 'exa'piple. compels them to render military 
According to Municipal Law they service, and actually treats them in 
r are, with a few exceptions, consi- every way according to discretion 
‘ dered as foreigners for the purpose without any foreign State being able; 
of avoiding the consequences of to exercise a right of protection 
article 44 of the Treaty of Berlin, over them. See Rey in B.G., X. 
1878, according to which no reli- (i 903 )» PP* 460-526, and above, p. 
gious disabilities may be imposed 347, note 3. 
by Eoumania upon her subjects. 
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apply for naturalisation or to leave the country ; it 
can even naturalise them by Municipal Law against 
their will, as no other State will and has a right to 
interfere, and as, further, the very fact of the 
existence of individuals destitute of nationality is a 
blemish in Municipal as well as in International Law. 

mo re difficult is it, however, to find, within 
the limits of the present rules of the Law of Nations, 
means of re dress agai nst conflicts arising frppi double 
nafetiouaUty- disputes indeed have occa- 

sionally occurred between' "States on account of 
individuals who were claimed as subjects by both 
sides. Thus, in 1812, a time when England still kept 
to her old rule that no natural-born English subject 
could lose his nationality, the United States went to 
war with England because the latter impressed f 
Englishmen naturalised in America from on board’ 
American merchantmen, claiming the right to do so,j 
as according to her law these men were still English ' 
citizens. Thus, further, Prussia frequently had dur-' 
ing the sixties of the last century disputes with the 
United States on account of Prussian individuals who, 
without having rendered military service at home,* 
had emigrated to America to become there naturalised 
and had afterwards returned to Prussia.’ Again; 

* The case of Martin of-war with the intention to bring 

ought here to be mcnlioiio 3 [r fie- him to Austria, to be there 
tails of which are reported by punished for his part in the 
Wharton, II. § 175, and Hall, § 72, revolution of 1848. The American 
Koszta was a Hungarian subject Consul demanded his release, but 
who took part in the revolutionary Austria maintained that she had a ■ 
movement of 1848, escaped to the right to arrest Koszta according ! 
United Statosjr^ahd intended to to treaties between her and Tur-; 
become naturalised there. After key. Thereupon the American 
remaining nearly two years in the man-of-war ‘‘ Saint Louis ” threat- 
United States, but before he was ened to attack the Austrian 
really naturalised, he visited Tur- man-of-war in case she would 
key, and while at Smyrna he was not give up her prisoner, and an 
seized by Austrian ofBcials and arrangement was made that 
taken on board an Austrian man- Koszta should be delivered into 
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during the time of the revolutionary movements in 
Ireland in the last century before the Naturalisation 
Act of 1870 was passed, disputes arose between 
Great Britain and the United States on account of 
such Irishmen as took part in these revolutionary 
movements after having become naturalised in the 
United States.^ It would seem that the Quljjf way in 
which all the difficulties arising from doubleaniJaSsent 
nationality could really be done away with is igr 
ah the Powers tjp agree upon an internation al conyen- 

r ules regarding .acQu ifiitiDD..jmd. Iq^s of nation^y 
^ke the very,, occurrence .of .dQublfii,., .aiid^ ^ti5fint 
nationa.l ity impossible.^ 

the custody of the French Consul tween the United States and 
at Smyrna until the matter was Great Britain on May 13, 1870, 
settled between the United States (See Martens, N.B.G., XX, p. 524.) 
and Austrian Governments. Fi- Ail those treaties stipulate that 
rially, Austria consented to Koszta’s naturalisation in one of the con- 
being brought back to America, tracting States shall be recognised 
Although Koszta was not yet by the other, whether the natural - 
naturalised, the United States ised individual has or has not 
claimed a right of protection over previously been released from his 
him, since he had taken his original citizenship. And they 
domicile on her territory with the further stipulate that such natiiral- 
t intention to become there natural- iaed individuals, in case they 
ased in due time. return after naturalisation into 

* The United States have, their former home State and take 
through the so-called “ Bancroft their residence there for some 
J!reaties,” attempted to overcome years, either ipso facto become 
conflicts arising out of double again subjects of their former home 
nationality. The first of these State and cease to be naturalised 
treaties was concluded in 1868 abroad (as the Bancroft Treaties), 
with the North German Confede- or can be reinstated in their 
ration, the precursor of the present former citizenship, and cease 
German Empire, and signed on thereby to be naturalised abroad 
behalf of the United States by her (as the treaty with Great Britain). 
Minister in Berlin, George Ban- ^ The Institute of International 
croft. (See Wharton, II. §§ 149 Law has studied the matter, and 
and 179.) In the same and the formulated at its meeting in Venice 
following year treaties of the in 1 896 six rules, which, if adopted 
same kind were concluded with on the part of the different States, 
many other States. A treaty would do away with many of the 
of another kind, but with the difficulties. (See Annuaire, XV. 
same object, was concluded be- p. 270.) 



beoeption of foeeigners— right of asylum 369 


VI 

Eeception op Foreigners and Eight op Asylum 

Vattel, 11 . § 100 — Hall, §§ 63-64 — Westlake, I. pp. 208-210 — Law- 
rence, §§ 117-118 — Phillimore, 1 . §§ 365-370 — Twiss, L § 238 — 
Halleck, I. pp. 452 454 — Taylor, § 186 — ^Walker, § 19 — Wharton, IL 
§ 206 — Wheaton, § 1 15, and Dana’s Note — Bluntschli, §§ 381-398 — 
Hartmann, §§ 84-85, 89 — IlefTter, §§ 61-63 — Stoerk in Holtzendorff, 
IL pp. 637-650— Gareis, § 57 — Liszt, § 25 — Ullmann, §§ 102- 103 — 
Bonfils, Nos. 441-446 — Despagnet, Nos. 340-362 — Rivier, I. pp. 
307 -309 — Calvo, II. §§ 701-706, VI. 119— Martens, II. § 46. 

§ 314. Many writers^ maintain that every member 
of the Family of Nations is bound by International 
Law to admit all foreigners into its territory for all* 
lawful purposes, although they agree that everyj 
State could exclude certain classes of foreigners.: 
This opinion is generally held by those who assert 
that there is a fundamental right of intercoui’se be- 
tween States. It will be remembered ® that no such 
fundamental right exists, but that intercourse is a 
characteristic of the position of the States within the 
Family of Nations and therefore a p resupposition of 
the international personality of every State. A State, 
therefore, cannot exclude foreigners altogether from 
its territory without violating the spirit of the Law 
of Nations and endangering its very membership of 
the Family of Nations. But p.p State actually does 
exclude foreigners altogether. The question is only 
whether an international-legal duty can be said to 
exist for every State to admit all unobiectionable 
foreigners to all p a rts of its t erritory. ' And it is this; 
duty which must be denied as far as the customary i 
Law of Nations is concerned. It must be emphasised’ 
that, apart from general conventional aiTangemeuts, 

^ See, for instance, Bluntschli, § 38 1, an 1 Liszt, § 25. 

® See above, § 141. 

VOL. I. 


No Obliga- 
tion to 
admit 
Foreign- 
ers. 


B B 



370 


INDIVIDUALS 


as, for instance, those concerning navigation on inter- 
national rivers, and apart from special treaties of 
commerce, friendship, and the like, no..St3,t,e,cau claim 
the right for its subjects to enter into and reside on 
pie territory of a foreign State. The reception of 
, |foreigners is a matter of discretion, and every State 
; ^s by reason of its territorial supremacy competent to 
■fexclude foreigners from the whole or any part of its 
hierritory. And it is only an inference from this com- 
petence that the United States and other States ^ have 
made special laws according to which paupers and 
criminals, as well as diseased and other objectionable 
aliens, are prevented from entering their territoiy. 
Every State is and must remain master in its own 
house, and such mastership is of especial importance 
with regard to the admittance of foreigners. Of 
course, if a State excluded all subjects of one State 
only, this would constitute an unfriendly act, against 
which retorsion would be admissible ; but it cannot 
be denied that a State is competent to do this, 
although in practice such wholesale exclusion will 
never happen. Hundreds of treaties of commerce 
and friendship exist between the members of the 
Family of Nations according to which they are 
obliged to I'eceive each other’s unobjectionable sub- 
jects, and thus practically the matter is settled, 
although in strict law every State is competent to 
exclude foreigners from its territory.® 

Reception § 315- It is obvious that, if a State need not re- 
Foreigners ceive foreigners at all, it can, on the other hand, 

under 

condi- ' The Aliens Bill brought in by adopted at its meeting at Geneva 

tions. the British Government in 1904 in 1892 (see Annuaire, XII. p. 219) 

has not been passed by Parliament, a body of forty-one articles con- 
but a similar bill will again be corning the admission and expul- 
introduced in 1905. sion of foreigners; articles 6-13 

The Institute of International deal with the admittance ol 
Law has studied the matter, and foreigners. 
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receive them under certain conditions only. Thus, 
for example, Russia does not admit foreigners without 
p asspor ts, and if the foreigner adheres to the Jewish 
faith he has to submit to a number of special restric- 
tions. Thus, further, during the time Napoleon III. 
ruled in France, every foreigner entering French 
territory from the sea or from neighbouring land was 
admitted only after having stated his name, nation- ’ 
ality, and the place he intended to go to. Some States, 
as Switzerland, make a distinction between such 
foreigners as intend to settle down in the country and 
such as intend to travel only in the country ; no 
foreigner is allowed to settle in the country without 
having asked and received a special authorisation 
on the part of the Government, whereas the country 
is unconditionally open to all mere travelling 
foreigners. 

§ 316. The fact that every State exercises terri- j So-caiied 
torial supremacy over ail persons on its territory, 
whether they are its subjects or foreigners, excludes^- 
the prosecution of foreigners thereon by foreign 
States. Thus, a foreign State is, provisionally at least,i 
an asylum for every individual who, being prosecuted' 
at home, crosses its frontier. „ IixJhe ...ab afeace. 

traditi22UMi^ 

“ltQjJi§_ l erritoiy.,tft.§adl.aJl^^ 

been admitted, tg ex^^ him up to th^ 

prose<iutiii.g,.§|afcie- On. the contrary. States have: 
always ppheld their competence to grant asylum if 
they choQse to do so. Now the so-called right of 
asylum is certainly not a right of the foreigner to 
demand that the State into whose territory he has 
entered with the intention of escaping prosecution 
from some other State should grant protection and 

BBS 
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asylum. For such State need not grant them. The 
so-called right of asylum is nothing but the com- 
petence mentioned above of every State, and inferred 
from its territorial supremacy, to allow a prosecuted 
foreigner to enter and to remain on its territory 
under its protection, and to grant thereby an asylum 
to him. Such fugitive foreigner enjoys the hospitality 
of the State which grants him asylum ; but it might be 
necessary to place him under surveillance, or even to 
intern him at some place in the interest of the State 
iwhich is prosecuting him. For it is the duty of every 
tetate to prevent individuals living on its territory 
|rom endangering the safety of another State. And 
if a State grants asylum to a prosecuted foreigner, 
j,his duty becomes of special importance. 


VII 

Position of Forbignees after Eeception 

Vattel, I. § 213, II. §§ 101-115 — Hall, §§ 63 and 87 — Westlake, 1. 
pp. 211-212, 313-316 — Lawrence, §§ 117118 — Phillimorc, 1. 
§§ 332-339— Twiss, 1. § 163— Taylor, §§ 173, 187, 201-203— 
Walker, § 19 — Wharton, II. §§ 201 -205— Wheaton, §§ 77-82— 
Bluntschli, §§ 385-393 — Hartmann, §§ 84-85 — Hefifter, § 62— 
Stoerk in Holtzendorff, II. pp. 637-650 — Gareis, § 57 — Liszt, § 25 
— Ullmann, § 102— Bonfils, Nos. 447-454 — Despagnet, Nos. 340 
362— Bivier, I. pp. 309-3 ii—Calvo, II. §§ 701-706 — Martens, 11 . 
§ 46. 

§ 317. With his entrance into a State, a foreigner, 
i unless he. belongs to the class of those who enjoy 
f so-called exterritoriality, falls at once under such 
[State’s territorial supremacy, although he remains at 
tlie same tirne under the personal suprerpacy of his 
hpme State. Such. . foreigner, is . therefore 
jurisdictio n of the State in which he stpys, and is 
responsible to such State for all acts he commits on 
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its territory, 

tra-tiv^ ^angr^men ta of such State which concern the 
very locmity T^ere the foreigner is. If in con- 
sequence of a public calamity, such as the outbreak 
of a fire or an infectious disease, certain administra- 
tive restrictions are enforced, they can be enforced 
against all foreigners as well as against citizens. But 
apart from jurisdiction and mere local administrative 
arrangements, both of which concern all Ipreigners 
alike, a distinction must be made between such 
foreigners as are merely travelling and stay, therefore, 
only temporarily on the territory, and such as take 
their residence there either for good or for some 

l e n gt h of time. A State has wider power over 

foreigners of the latter kind ; it can make them pay 
rates and taxes, and can even compel them in case of 
need, under the same conditions as citizens, to serve in 
the local police and the local fire brigade for the pur- 
pose of maintaining public order and safety. On the 
other hand, a foreigner does not fall under the per- 
sonal supremacy of the local State ; therefore he can- 
not be made to serve in its army or navy, and cannot, 
like a citizen, be treated according to discretion. 

§318. The rule that foreigners fall under the 
territorial suprem^y of the State they are in, finds 
an exception in Turkey and, further, in such other 
Eastern States, like China, as are, in consequence of 
their deficient civilisation, only for some parts mem- 
bers of the Family of Nations. T’oreigners who ares 
subjects of Christian States and enter into the terri-| 
tory of such Eastern States, remain wholly under thel 
jurisdiction ^ of their hoPiC State. This exceptional! 
condition of things is based, as regards Turkey, on 
custom and treaties which are called Cj^,pi,f,pla^t,inTi.^j 

' Se« beloW; § 440. 
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as regards other Eastern States on t reaties on ly.^ 
I Jurisdiction over foreigners in these countries is 
I exercised by the consuls of their home States, which 
shave enacted special Municipal Laws for that pur- 

f ' ose. Thus, Great Britain has enacted so-called 
'oreign Jurisdiction Acts at several times, which are 
now all consolidated in the Foreign Jurisdiction 
Act of 1 890.^ It must be specially mentioned that 
I Japan has since 1899 ceased to belong to the 
lEastern States in which foreigners are exempt from 
{local jurisdiction. 

Foreigners ^ “tiO. Althouffh foreigners fall at once under 

under the , ’ ^ ® a. ^ 

Protection itlie territorial supremacy 01 the State they enter, 

Home"^ '^hey remain nevertheless under the protection of 

state. |heir home State. By a universally recognised 

I customary rule of the Law of Nations every State 

^ holds a right of protection over its citizens abroad, 
to which corresponds the duty of every State to 
treat foreigners on its territory with a certain con- 
sideration which will be discussed below, §§ 320-322. 
The question here is only when and how this right 
of protectioiy, can be exercised. Now there is cer- 
tainly, as far as the Law of Nations is concerned, no 
•; duty incumbent upon a State to exercise its protec- 
i tion over its citizens abroad. The matter is absolutely 
I in the discretion of every State, and no foreigner has 
I by International Law, although he may have it by 
{Municipal Law, a right to demand protection from 
this home State. Often for political reasons States 
have in certain cases refused the exercise of their 

‘ See Twiss, I. § 163, who grown up in furtherance of inter* 
emimeratesmany of these treaties; course between the members of 
see also Philliniore, I. §§ 336-339, the Family of Nations (see above, 
and Hall, Foreign Powers and § 142) ; Hall (§ 87) and others 
Jurisdiction, §§ 59-91. deduce this indubitable right from 

53 & 54 c. 37. the “ fundamental” right of self- 

® This right has, I believe, preservation. 
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right of protection over citizens abroad. Be that a^ 
it may, every State can exercise this right when one^' 
of its subjects is wronged abroad in his person or 
property, either by the State itself on whose territory 
such person or property is for the time, or by such 
State’s officials or citizens without such State’s inter- 
fering for the purpose of making good the wrong 
done.^ And this ri gh t ca n be realised in severa ’ 
wavs. Thus, a State whose subjects are wronged 
abroad can d iploinat^ ically insist upon the wrong 
doers being punished according to the law of the 
land and upon damages, if necessary, being paid to 
its subjects concerned. It can, secondly, exercise 
retorsion jand reprisals for the purpose of making 
the other State comply with its demands. It can. 
further, exercise intervention , and it can even gc 
to war when necessary. And there are other means 
besides those mentioned. It is, however, quite impos- 
sible to lay down hard and fast rules as regards the 
question, in which way and how far in every case the 
right of protection ought to be exercised. Everything 
depends upon the merits of the individual case anc 
must be left to the discretion of the State concerned 
The latter will have to take into consideratioi 
whether the wronged foreigner was only travelling 
through or had settled down in the country, whether 
his behaviour has been provocative or not, liow far 
the foreign Government identified itself with the acts 
of officials or subjects, and the like. 

§ 320. Under the influence of the right of pro- protection 
tection over its subjects abroad which every State afforded to 
holds, and the corresponding duty of every State to 

’ Concerning the responeibUity see above, §§ 151- 167. The right| 
of a State for internationally of protection oveFcIuzens abroad Property, 
injurious acts of its own, its organs is in detail discussed by Hall, § Syj 
and other officials, and its subjects, and Westlake, I. pp. 313-320. f 
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treat foreigners on its territory with a certain con- 
sideration, a foreigner, provided he owns a nationality 
at all, cannot be outlaw ed in foreig n countrie s, but 
£QLUst be of his„.pierson.-and 

property as is enjoyed by a citizen. The home State 
of the foreigner has by its right of protection a claim 
upon such State as allows him to enter its terri- 
tory that such protection should be afforded. In 
^consequence thereof every State is by the Law of 
Nations compelled to grant to foreigners equality 
before the law with its citizens as far as safety of 
person and property is concerned.^ A foreigner 
ij|nust in especial not be wronged in person or pro- 
jerty by the officials and Courts of a State. Thus, 
the police must not arrest him without just cause, 
custom-house officials must treat him civilly, Courts 
of Justice must treat him justly and in accordance 
with the law. Corrupt administration of the law 
against natives is no excuse for the same against 
' foreigners, and no Government can cloak itself with 
the judgment of corrupt judges. 

How far § 321 . Apart from protection of person and pro- 
iperty, every State can treat foreigners a('.cording to 
discretion, those points excepted concerning wdiich 
discretion is restricted through international treaties 
between the States concerned. Thus, a State can 
exclude foreigners from certain professions and 
trades ; it can, as Great Britain did formerly and 
Russia does even to-day, exclude them from holding 
real property; it can, as again Great Britain - did 
in former times, compel them to have their names 
registered for the purpose of keeping them under 
control, and the like. It must, however, be stated 

* But not otherwise. of .Wiens, i&c., 1836 (6 & 7 

® See an Act fpr the liegistration William IV. c. 1 1 ). 


can be 
treated 
according 
to Dis- 
cretion. 
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j'that there is a tendency within all the States which 
fare members of the Family of Nations to treat 
I admitted foreigners more and more on the same 
ifboting as citizens, political .jrk btfi .. aud .diji.tieik.tjpf 
^ course, excepted . Thus, for instance, with the onlyi 
ex^ption tliat a foreigner cannot be sole or part 
owner of a British ship, foreigners having taken up 
their domicile in this country are for all practical 
purposes treated by the law ^ of the land on the samd^ 
footing as British subjects. 

§ 322. Since a Stote holds territorial only, but not Departure 
personal supremacy over a foreigner within its Foreign 
boundaries, it £aji .asm niidfir , /fitly 
Keyeat_b«a.. from provided he \ 

has fulfilled his local obligations, as payment of rates s 
and taxes, of fines, of private debts, and the like.* 

And a foreigner leaving a State <jan take all his 
property away with him, and a tax for leaving thej i 
country or tax upon the property he takes away with, 
him ^ cannot be levied. And it must be specially^ ' 
mentioned that since the beginning of the nineteenth 
century the so-called droit d'aicham e belongs to the 
past ; this is the name of the right, which was 
formerly frequently exercised, of a State to confiscate 
the whole estate of a foreigner deceased on itss 
territory.^ But if a State levies estate duties in the; 
case of a citizen dying on its territory, as Great j 
Britain does according to the Finance Act of i S94, ‘ 
such duties can likewise be levied in case of a 
foreigner dying on its territory. 

' That foreigners cannot now So-called gahella emigra- 
any longer belong to the Bar or tion is. 

to the London Stock Exchange, is ^ details in Wheaton, §82. 
an outcome not of British Munici- The droil d'auhctine was likewise 
pal Law, but of regulations of the named jus alhinagiu 
Inns of Court and the Stock Ex- ‘‘57 & 58 Viet. c. 30. Estate 
change. duty is levied in Great Britain in 
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VIII 

Expulsion op Foeeiqners 

Hall, § 63 — Westlake, I. p. 210 — Phillimore, I. § 364 — Halleck, I. 
pp. 460-461 — Taylor, § 186 — Walker, § 19 — Wharton, II. § 206— 
Bluntschli, §§ 383-384 — Stoerk in Holtzendorfif, II. pp. 646-656— 
Ullmann, § 102 — Bonfils, No. 442 — Despagnet, Nos. 347-348 — 
Pradier-Foder^, III. Nos. 1857-1859 — Eivier, I. pp. 311-314— 
Oalvo, VI. §§ 1 19-125 — Martens, I. § 79 — Bleteau, ‘‘Be Tasile et 
de Pexpulsion ’* (1886) — Bore, “Be TexpulBion dos Strangers’* (1888) 
— FSraud-Giraud, “ Broit d’expulsion des Strangers ” (1889) — Bang- 
hard, “Bas Eecht dcr politischen Fremdenausweisung** (1891)— 
Eolin-Jacquemyns in E.I., XX. (1888), pp. 499 and 615. 

Com- § 323. Juat. .State is couipetent tp v^ 

expir* ° in apnforinity with its 

I’omgn- ^grriforial supremac to expel at any 

. jbee^ , ad^ its 

t erritor y. And it matters not whether the respective 
individual is only on a temporary visit or has settled 
down for professional or business purposes on that 
, territory, having taken his domicile thereon. Such 
I States, of course, as have a high appreciation of 
I individual liberty and abhor arbitrary powers of 

■ Government will not readily expel foreigners. Thus, 
the British Government has no power to expel even 
the most dangerous foreigner without an Act of 
Parliament making provision for such expulsion. 
And in Switzerland, article 70 of the Constitution 
empowers the Government to expel such foreigners 

■ only as endanger the internal and external safety of 
' the land. But many States are in no way prevented 

the case also of such foreigner Nations is concerned, it is doubt- 
dying abroad as leaves movable ful whether Great Britain is 
f / property in the United Kingdom competent to claim estate duties 
i ' without having ever been resident in such cases. 

• there. As far as the Law of 
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by their Municipal Law from expelling foreigners 
according to discretion, and examples of arbitrarj'^ 
expulsion of foreigners, who had made themselves 
objectionable to the respective Governments, are 
numerous in the past and the present. 

On the other hand, it cannot be denied that,j 
especially in the case of expulsion of a foreigner who; 
has been residing within the expelling State for sorad 
length of time and has established a business there,! 
the home State of the expelled individual is by itsj 
right of protection over citizens abroad justified inj 
making diplomatic representations to the expelling! 

State and asking for the reasons for the expulsion. ■ 

But as in strict law a State can expel even domiciled 
foreigners without so much as giving the reasons, 
the refusal of the expelling State to supply the reasons 
for expulsion to the home State of the expelled 
foreigner does .not constitute an illegal, although a 
yery unfrien dly, .act. And there is no doubt that 
every expulsion of a foreigner without just cause is, in 
spite of its international legality, an unfriendly act, 
which can.J^iglttfully be met with rgtossipn. 

§ 324. On account of the fact that retorsion Just 
might be justified, the question is of importance what ExpXion 
just causes of expulsion of foreigners there are. As Foreign- 
International Law gives no detailed rules regarding ers. 
lexpulsion, everything is left to the dis cr etion of the 
[single States and depends upon the medts of the 
findividual case. Theory and practice correctly make | 
a distinction between expulsion in time of war and inj 
time of peace. A may consider it con-| 

venient to expel aU enemy subjects residing orj 
temporarily staying within his territory. And,! 
although such a measure may be very hard and 
cruel, the opinion is general that such expulsion is 
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■ justifiable.^ As regards expulsion iu tjiue pf peace, 
I on the other hand, the opinions of writers as well as 
I of States naturally differ much. Such State as expels 
a foreigner will hardly admit not having had a just 
cause. Some States, as Belgium ^ since 1885, 
possess Municipal Laws determining just causes for 
the expulsion of foreigners, and such States’ discre- 
tion concerning expulsion is, of course, more or less 
restricted. But many States do not possess such laws, 
and are, therefore, totally at liberty to consider a 
cause as justifying expulsion or not. The Institute of 
Interiiatipnal Law at its meeting at Geneva in 1892 
adopted a body of forty-one articles concerning the 
admittance and expulsion of foreigners, and in article 
28 thereof enumerated pipe just causes for expulsion 
jiu time pf peace. ^ I doubt whether the States will 
I ever come to an agreement aboxit just causes of 
I expulsion. The fact cannot be denied that a 
foreigner is more or less a guest in the foreign land, 
and the question under what conditions sucli guest 
makes himself objectionable to his host cannot once 
for all be answered by the establishment of a body of 
rules. So much is certain, that with the gradual dis- 
appearance of despotic views in the difierent States, 
and with the advance of true constitutionalism 
guaranteeing individual liberty and freedom of 
opinion and speech, expulsion of foreigners, especially 
for political reasons, will bec;ome less frequent. 
Expulsion will, however, never disappear totally, 
because it may well be justified. Thus, for examples 

^ Thus in 1870, during the * See details in Rivier, I. p. 312, 
Franco-German war, the French See Anmiaire, Xll. p. 223. 

expelled all Germans from France, Many of these causes, as coua ic- 
; and the former South Afi’ican tion for crimes, for instance, are 
Republic expelled in 1 899, during certainly just causes, but others 
the Boer war, almost all British are doubt^L 
subjects. See below, vol. II. § icx>. 
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Prussia after the annexation of the formerly Free 
Town of Frankfort-on-the-Main, was certainly justified 
in expelling those individuals who, for the purpose 
of avoiding military service in the Prussian Army, 
had by naturalisation become Swiss citizens without 
giving up their residence at Frankfort. 

§ 325- Expulsion theory., at least, jaak ai 

punishmenLijut ap administrative measure consisting i 
in an order of^the Gpypimp^ a foreigrier 

to leave die country. Expulsion must therefore be 
effected with as much forbearance as 

the circumstances and conditions of the case allow 
and demand, especially when expulsion is meted out 
to a domiciled foreigner. And the home State of the 
expelled, by its right of prote9tion over its citizens 
abroad, may well insist upon such forbearance and 
indulgence. But this is valid as regards the first 
expulsion only. Should the expelled refuse to leaver 
the territory voluntarily or, after having left, return ! 
without authorisation, he may be arrested, punished,* 
and forcibly brought to the frontier. 

§ 326. In many Continental States destitute for- 
eigners, foreign vagabonds, suspicious foreigners 
without papers of legitimation, foreign criminals who 
have served their punishment, and the like, are 
without any formalities arrested by the police and 
reconducted to the frontier. There is no doubt that 
^ the competence for such recmiductionj which is often 
called droit , d&.T£nVDi, is an inference from the terri- 
torial supremacy of every State, for there is no 
reason whatever why a State should not get rid of 
such undesirable foreigners as speedily as possible. 
But although such reconduction is materially not 
much different from expulsion, it nevertheless differs 
much from this in form, since expulsion is an order 


Expulsion 

how 

effected. 


Reconduc- 
tioii in 
Contradis- 
tinction to 
Expul- 
sion. 



382 individuals’ 

to leave the country, whereas reconduction is forcible 
conveying away of foreigners.^ The home State of 
ssuch reconducted foreigners has the duty to receive 
|them, since, as will be remembered,^ a State cannot 
refuse to receive such of its subjects as are expelled 
|from abroad. Difficulties arise, however, sometimes 
concerning the reconduction of such foreign individuals 
as have lost their nationality through long-continued 
absence ® from home without having acquired another 
nationality abroad. Such cases are a further example of 
the fact that the very existence of stateless individuals 
is a blemish in Municipal as well as International Law.^ 

IX 

Extradition 

Hall, §§ 13 and 63 — Westlake, 1 . pp. 241-251 — Lawrence, §§ 132-133 
— Phillimore, I. §§ 365-389D — Twiss, I. § 236 — Halleck, I. pp. 257- 
268 — Taylor, §§ 205-211 — Walker, § 19 — Wharton, II. §§ 268-283 
Wheaton, §§ 115-121 — Blimtschli, §§ 394-401 — Hartmann, § 89— 
Heffter, § 63 — Lammasch in Holtzendorff, III. pp. 454-566 — 
Liszt, § 32 — Ullmann, §§ 113-117 — BonfiJs, Nos. 455-481 — Des- 
pagnet, Nos. 289-315 — Pradier-Fodere, III. Nos. 1863-1893 - 
Eivier, L pp. 348-357 — Calvo, II. §§ 949-1071 — Martens, II. §§ 91- 
98 — Spear, “The Law of Extradition” (1879) — Lammasch, “ Ans- 
lieferunsgspflicht und Asylrecht ” (1887) — Martitz, “Internationale 
Eechtshiife in Strafsachen,” 2 vole. (1888 and 1897) — Moore, “ Trea- 
tise on Extradition” (1891) — Hawley, “The Law of International 
Extradition” (1893) — Clark , “The Law of Extradition” (3rd ed. 
1903) — Biron and Chalmers, “ The Law and Practice of Extradi- 
tion ” (1903) — See the French, German, and Italian literature con- 
cerning extradition quoted by Fauchille in Bonfils, No. 455* 

Extradi- § 327. Extraditioii is the delivery of a prosecuted 

legal duty, individual to the State on whose territory he has 

^ Eivier, I. p. 308, correctly dis- many States have, either by special 
tinguishes between reconduotion treaties or in their treaties of 
and expulsion, but Phillimore, I. commerce, friendship, and the 
§ 364, seems to confound both. like, stipulated proper treatment 

^ See above, § 294. of each other’s destitute subjects 

^ See above, § 302, No. 3. on each other’s territory. 

^ It ought to be mentioned that 
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committed a crime by the State on whose territoiy 
the criminal is for the time staying. Although 
Grotius ^ holds that every State has the duty either 
to punish itself or to surrender to the prosecuting' 
State such individuals within its boundaries as have 
committed a crime abroad, and although there is as 
regards the majority of such cases an important^ 
interest of civilised mankind that this should be done^j 
this rule of Grotius has never been adopted by thei 
States and has, therefore, never become a rule of the; 
Law of Nations. On the contraiy, the States have! 
always upheld their competence to grant asylum toj 
foreign individuals as an inference from their terri-f 
torial supremacy, those cases excepted which falll 
under the stipulations of special ^extradition treaties,| 
if any. There is, therefore, no universal rule of 
customary International Law in existence which 
commands ^ extradition. 

§ 328. Since, however, modern civilisation de- 
mands categorically extradition of cvimiiials as a rule, 
numerous treaties have been concluded between the 
single States stipulating the cases in which extradi- 
tion shall take place. According to these treaties, 
individuals prosecuted for moi’e hnportant crimes, 
political crimes excepted, are a<;tuall}^ always sur- 
rendered to the prosecuting State, if not punished 
lo(;ally. But this solution of tlie problem of extradition 
is a product of the nineteenth centuiy only. Before the 
eighteenth century extradition of ordinary criminals 

^ 11 . c. 21, § 4. civilised States” (hoc p. 14). But 

“ Clarke, l.c. pp. 1-15, tries to nobody lias ever denied tliis as 
prove that a duty to extradite far as the regular criminal is con- 
criminals does exist, but the result cerned. The question is only, 
of all his labour is that he finds whether an international legall 
that the refusal of extradition is duty exists to surrender a criminaL | 
“ a serious violation of the moral And this legal duty the States! 
obligations which exist between have ahvaj^s denied. 
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hardly occurred, although the States used then 
frequently to surrender to each other political fugi- 
tives, heretics, and even emigrants, either in conse- 
quence of special treaties stipulating the surrender of 
such individuals, or voluntarily without such treaties. 
Matters began to undergo a change in the eighteenth 
century, for then treaties between neighbouring 
States stipulated frequently the extradition of ordi- 
nary criminals besides that of political fugitives, con- 
spirators, military deserters, and the like. is 

able to assert in 1758 that murderers, incendiaries, 
'and thieves are regularly surrendered by neighbouring 
I States to each other. But general treaties of extradi- 
tion between all the members of the Family of Nations 
did not exist in the eigliteenth century, and there 
was hardly a necessity for such general treaties, 
since traffic was not so developed as nowadays and 
fugitive criminals seldom succeeded in reaching a 
foreign territory beyond that of a neighbouring State. 
Wlien, however, in the nineteenth century, with the 
appearance of railways and Transatlantic steamships, 
transit began to develop immense^, criminals used 
the opportunit}’’ to flee to distant foreign, countries. 
It was then and thereby that the conviction was 
forced upon the States of civilised humanity that it 
was in their common interest to surrender ordinary 
criminals regularly to each other. Greneral treaties 
of extradition became, therefore, a necessity, and the 
single States succeeded in concluding such treaties 
with each other. There is no civilised State in 
existence nowadays which has not concluded such 
treaties with the majority of the other civilised States. 
And the consequence is that, although no universal 
rule of International Law commands it, extradition 

' II. § 76. 
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of crmunals between the States is an established fact 
basi^jon treaties. 

§ 329. Some States, however, were unwilling to Municipal 
depend entirely upon the discretion of their Govern- Iff*™!™, 
ments as regards the conclusion of extradition treaties 
and the procedure in extradition cases. Tliey have 
therefore enacted special Municipal Laws which 
enumerate those crimes for which extradition shall 
be granted and asked in return, and which at the 
same time regulate the procedure in extradition 
cases. These Municipal Laws * furnish the basis for 
extradition treaties to be concluded. The first in the 
field with such an extradition law wa g .B glgium in 
1833, which remained, liowever, for far more than a 
generation quite isolated. It was not until 1870 
that Engla,nd followed the example given by Belgium. 

English public opinion was for many years against 
extradition treaties at all, considering them as a 
great danger to individual liberty and to the com- 
petence of every State to grant asylum to political 
refugees. This country possessed, therefore, before 
1870 a few extradition treaties only, which moreover 
were in many points inadequate. But in 1870 lliel^ 

British Government succeeded in getting 1 ‘arliamentl 
to pass the Extraditioa Act.^ This Act, wliidi was j 
amended by another in 1 873 ^ and a third in 1895,'' i 
has furnislied the basis for extradition treaties of; 

Great Britain with thirty-five other States.® Belgium ! 

See Martitz, .Internationale Act, 1870, see Clarke, pp. 126 1 66. 
Ilechtshilfe, I. pp. 747-818, ■* The full text of those treaties 

where the history of all these is printed by Clarke, as well as I 
laws is sketched and their text is Biron and Chalmers. Not to be ^ 
printed, confounded with extradition of J 

“ 33 & 34 Viet. c. 52. criminals to foreign States is ex- i 

■' 36 & 37 Viet. c. 60. tradition within the British Em- | 

58 & 59 Viet. c. 33. On the pire from one part of the British | 
history of extradition in Great dominions to another. This 1 
Britain before the Extradition matter is regulated by the Fugi- * 

VOL. 1. C C 
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enacted a new extradition law in 1 874. Holland en- 
acted such a law in 1875, Luxemburg in the same 
year, Argentina in 1885, the Congo Free State in 
1886, Peru in 1888, Switzerland in 1892. 

Such States as possess no extradition laws and 
whose written Constitution does not mention the 
matter, leave it to their Governments to conclude 
extradition treaties according to their judgment. 
And in these countries the Governments are com- 
petent to extradite an individual even if no extradi- 
tion treaty exists. 

Object of § 330. Since extradition is the delivery of an in- 
criminated individual to the State on whose territory 
he has committed a crime by the State on whose 
tenitory he is for the time staying, the. object 
of extradition can be ajiiy i ndividual, whether he is a 
subject of the prosecuting State, or of the State which 
is required to extradite him, or of a third State. 
Many States, however, as France and inost other 
^tates of the European continent, have adopted the 
principle never to extradite one of their subjects to 
a foreign State, but to puirish themselves subjects 
of their own for grave crimes committed abroad. 
Other States, as Great Britain and the United States, 
have not adopted this principle, and do extradite such 
of their subjects as have committed a grave crime 
abroad. Thus Great Britain surrendered in 1879 
to Austria, where he was convicted and hanged,' 
one Tourville, a British subject, who, after haAing 


|tive Offenders Act, r88r (44 & 45 
^ Viet. c. 169). 

^ This case is all the more 
remarkable, as (see 24 & 25 
Viet. c. icx), § 9) the criminal 
law of England extends over 
murder and manslaughter com- 


mitted abroad by English subjects, 
and as, according to article 3 
of the extradition treaty between 
England and Austria-Hungary 
of 1873, contracting parties 
are in no case under obligation to 
extradite their own subjects. 
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murdered his wife in the Tyrol, had fled home to 
England. 

And it must be emphasised that the object of ex- 
tradition is jm in^idual who has committed a e iim e j 
abro ad, whether or not Tie waT physically present] 
during the commission of the . criminal act on thef 
territory of the State where the crime was committed, ] 

Thus, in 1884, Great Britain surrendered one Nillins t o 
Germany, who, by sending from Liverpool forged bills 
of exchange to a merchant in Germany as payment 
for goods ordered, was considered to have comimitted 
forgery and to have obtained goods by false pretences 
in Germany.^ 

§ 331. Unless a State is restricted by an extradition Extra- 
law, it can grant extradition for any crime as it crimes, 
thinks., fit. And unless a State is bound by an ex- f 
tradition treaty, it can refuse extradition for anyj 
crime. Such States as possess extradition laws frame f 
their extradition treaties conformably therewith and j 
specify in those treaties all the crimes for which ^ 
they are willing to grant extradition. And no? 
person is to be extradited whose deed is ixot aj 

crime according, to the Criminal Law of the State | 

Mhich' TO^ed Tb extradite,’ as well as of the State S 
wliich demands extradition. As regards Great Bri-' 
tain, the following are extraditable crimes according 
to the Extradition Act of 1870: — Murder and man-, 
slaughter ; counterfeiting and uttering counterfeit! 
money; forgery and uttering what is forged ; embezzle- i 
meut and larceny ; obtaining gocnls or money By false | 
pretences ; crimes by bankrupts against bankruptcy I 
laws ; fraud by a bailee, banker, agent, factor, 1 
trustee, or by a director, or member, or public ofiicerf 


] See Clarke, 1 . c. pp. 177 and 263, who, however, disapproves of 
this surrender. 


c 0 2 
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of any company ; rape ; abduction ; child stealing ; 
burglary and housebreaking; arson; robbery with 
violence; threats with intent to extort; piracy by 
the Law of Nations ; sinking or destroying a vessel 
at sea ; assaults on board ship on the High Seas with 
intent to destroy life or to do grievous bodily harm ; 
revolt or conspiracy against the authority of the 
master on board a ship on the High Seas. The 
Extradition Act of 1 873 added the following crimes to 
the list : — Kidnapping, false imprisonment, perjury, 
and subornation of perjury. 

Politi cal criminals are, as a rule, not extradited,* 
and accoming to many extradition treaties military 
deserters and such persons as have committed offences 
against religion are likewi excluded from extradi- 
tion. 

§ 332. Extradition .is. granted .mdv. if asked for , 
and after the formalities have taken place which are 
Stipulated in the treaties of extradition and the 
extradition laws, if any. It is effected through the 
handing over of the criminal by the police of the 
extraditing State to the police of the prosecuting 
State. But it must be emphasised that, according to 
all extradition treaties, it is a condition that the 
extradited individual shall be tried and punished 
for those crimes exclusiv ely fo r wh ich his extradi- 
? H an extradited 

individual is nevertheless tried and punished for 
J another crime, the extraditing State has a right of 
^intervention. 

^ See below, §§ 333“34o. ford (see Annuaire, V. p. ii 7 )> 

^ It ought to be mentioned that adopted a body of twenty- six rules 
the Institute of International Law concerning extradition, 
in 1880, at its meeting in Ox- 
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X 

Principle op Non-extradition of Political 
Criminals 

Westlake, I. pp. 247-248 — Lawrence, § i33~-Ta.ylor, § 212— Wharton, 
II. § 272—Bluntschli, § 396 — Hartmann, § 89 — Lammasch in 
Holtzendortf, III. pp. 485-510 — Liszt, § 32 — Ullroann, § 115 — 
Bivier, I. pp. 351-357 — Calvo, II. §§ 1034-1036 — Martens, IL § 96 — 
Bonfils, Nos. 466-467 — Despagnct, No. 304 — Pradier-Fodere, III. 
Nos. 1871-1873 — Soldan, “ L’extradition des criminels politiqties ” 
(1882) — Martitz, “ Internationale Bechtshilfe in Strafsachen,” vol. 
IL (1897), pp. 134-707 — Lammasch, “ Ausliefeningspfiicht nnd 
Asylrecht ” (1887), pp. 203-355 — Hrivaz, “Nature et effets du 
principe de I’asyle politique ’’ {1895). 

§ 333. Before the Prench Ee volution^ the term 
“political crime” was unknown in either the theory 
or the practice of the Law of Nations. And the 
principle' of non-extradition of political criminals was 
likewise non-existent. On the contrary, whereas 
extradition of ordinary criminals was, before the 
eighteenth century at least, hardly ever stipulated, 
treaties very often stipulated the extradition of indi- 
viduals who had committed such deeds as are nowa- 
days termed “political crimes,” and such individual' 
were frequentlj'^ extradited even when no treaty stipu- 
lated it.^ And writers in the sixteenth and seven- 
teenth centuries did not at all object to such practice 
on the part of the States ; on the contrarj^, thej 
frequently approved of it.^ It is indirectly due tc 
the French Bevolution. that matters gradually under- 
went a change, since this event was tlie starting-point 
for the revolt in the nineteenth century against 

’ I follow in this section for list of important extraditions oi 
the most part the summary of the political criminals which tool 
facts given by Martitz, 1 . c. IL place between 1648 and 1789. 

PP; 134“I84, ^ So Grotius, 11 . c. 21, § 5, No. 5. 

Martitz, 1 . c. II, p. 177, gives a 


How 

Non-ex- 

tradition 

of Political 

Criminals 

became 

the Bale. 
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d e s potism and absolutism throughout the western part 
pf the, European oontinent. It jwas then t hat the 
term “political crime” arpae^ «and«, 120 of 

the asylum to 

iforeigners e 3 ?iled from their home counti'y “for the 
c^use-^f liberty.” On the other hand, the French 
emigrants, who had lied from France to escape the 
Reign of Terror, found an asylum in foreign States. 
However, the modern principle of non-extradition of 
political criminals even then did not conquer the 
world. Until 1 8.^0 political criminals frequently 
were extradited. Rut public opinion i n free , countries 
bgigS-P, gradually to revolt against such extradition, 
and Qreat Brita in was its firat QPPQU§pt. Xhs.fact 
that several political fugitives were . surren4ered by 
the J^pyernpr of Gribraltar to Spain created a storm 
of indignation in Parliament in iSi 5, where Sir James 
Mackintosh proclaimed the principle that no nation 
ought to refuse, asylurn to pQlitij;jaJl.Iy.giti:KSS. And 
in p8 1 6 Lord Castlereagh declared that there could he 
no greater abuse of the law than by allowing it to be 
the instrument of inflicting punishment on foreigners 
who had committed political crimes only. The second 
in the field was Switzerland, the asylum for many poli- 
tical fugitives from neighbouring countries, when, after 
the final defeat of Napoleon, the reactionary^ Conti- 
nental monarchs refused the introduction of constitu- 
tional reforms which were demanded by their peoples. 
And although, in 1823, Switzerland was forced by the 
threats of the reactionary leading Powers of the Holy 
Alliance to restrict somewhat the asylum afforded 
by her to individuals who had taken part in the 
unsuccessful political revolts in Naples and Piedmont, 
the principle of non-extradition went on fighting its 
way. The question as to that asylum was discussed 
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vritli much passion in the press of Europe. And 
although the principle of non-extradition was far 
from becoming universally recognised, that discus- 
sion fostered its growth indirectly. A practical 
proof thereof is that in iS'^o even Austria andl 
Prussia, two of the reactionary Powers of that time, ; 
refused Russia’s demand for the extradition of 
fugitives who had taken part in the Polish Re- 
volution of that year. And another proof thereof is| 
that at about the same time, in 1829, a <‘,elebratedf 
dissertation ’ by a Dutch jurist made its appearance, in| 
which the priiiciple of non-extradition of political' 
criminals was for the first time defended with juristic| 
arguments and on a juristic basis. 

On the other hand, a react ion set in in when, 

Austria, Prussia, and Russia concluded treaties which j 
remained in force for a generation, and which; 
stipulated that henceforth individuals who had. com- , 
mitted crimes of high treason and U’se-majeste, or . 
had conspired against the safety of the throne and ' 
the legitimate Government, or had taken part in al, 
revolt, should be surrendered to the State concerned. ' 
The same year, however, is epoch-making in favour 
of the principle of non-extradition of political 
criminals, for in _ 1833 Belgium enacted her celebrated 
extradition law, the first of its kind, being the very 
first Municipal Law which expressly interdicted, 
the extradition of foreign political criminals. As 
Belgium, which had seceded from the NetherlaTids in 
1 830 and became recognised and neutralised by tlie 
Powers in 1831, owed her very existetice to revolt, 
she felt the duty of making it a principle of her 
Municipal Law to gi ant asylum to foreign political 
fugitives, a principle which was for the first time put 

^ II. Provo JDe deJiiione jprofng or iim. 
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into practice in the -treaty of extradition concluded 
in 1834 between Belgium and France. The latter, 
which to the present day has no municipal extra- 
dition law, has nevertheless henceforth always in 
her extradition treaties with other Powers stipulated 
tlie principle of non-extradition of political criminals. 
And the other Powers follow’ed . gradually. Even 
Russia had to give way, and since 1867 this principle 
is to be found in all extradition treaties of Russia with 
other Powers, that with Spain of 1 888 excepted. It 
i§ due to the stern attitude of Great Britain, Swit- 
zerland, Belgium, France, and the United States that 
the principle has conquered the world. These 
countries, in which individual liberty is the very 
basis of all political life, and constitutional govern- 
ment a political dogma of the nation, watched with 
abhorrence the methods of government of many otlier 
States between 1815 and i860. These Governments 
svere more or less absolute and despotic, repressing 
by force every endeavour of their subjects to obtain 
individual liberty and a share in the government. 

Thousands of the most worthv idtizens and truest 

1/ 

patriots had to leave their country for fear of severe 
punishment for political crimes. Great Britain and 
the other free countries felt in honour bound not to 
surrender sucli exiled patriots to the persecution of 
their Governments, but to grant them an asylum. 

§ 334. Although the principle became and is 
i generally ^ recognised that political criminals shall 
Inot be extradited, serious difficulties exist concerning 
(the eonceptiou of “political crime.” Such concep- 
tion is of great importance, as the extradition of a 
("riminal may depend upon it. It is unnecessary 

^ See, however, below, § 340, concerning the reactionary movcinent 
in the matter. 
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here to discuss the numerous details of the contro- 
versy. It suffices to state that whereas many writers 
call such crime “ political ” as was c ompiitte d froip 
a political m otive , others call “ political ” any crime 
committegr'lb r a politi cal ,Diir.DQse ; again, others 
recognise such crime only as “ political ” as was '? 
committed from a political motive and at the same | 
time for a political purpose ; and, thirdly, some - 
writers confine the term “ political crime ” to 
cer tai n offences against the State only, as high n 
treason, lese-majeste, and the like. To the present 
day all attempts have failed to formulate a satis- 
factory conce|)tion of the term, and the reason of 
the thing will, I believe, for ever exclude the pos- 
sibility of finding a satisfactory conception and 
definition. The difficulty is caused through the 
sprcafied or deli^ com- 

plexes — namely, those complex cas^s in which the 
politit;al offence comprises at the same time an 
ordinary crime, such as murder, arson, theft, and 
the like. Some writers deny categorically that such', 
complex crimes are political ; but this opinion is 
wrong and dangerous, since indeed many honourable 
political criminals would have to be extradited in 
consequence thereof. On the otlier hand, it can- 
not be denied that man5^ cases of complex crimes, 
although the deed may have l)een committed from 
a political motive or for a political purpose^ are 
such as ought not to be considered political. Sucli 
cases have roused the indignation of the whole 
civilised world, and have indeed endangered the 
yery value of the principle of non -extradition oi 
fiolitical criminals. Three practical attempts have 
therefore been made to deal with such c’omples 
crimes without violating this principle. 
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§ 335. The first attempt was the enactment of the 
so-called attentat cla use by Belgiimt il\ follow- 

ing the case^^^^^acguni in 1854. A Frenclx manu- 
facturer named Jules Jacquin, domiciled in Belgium, 
and a foreman of his factory named Celestin Jacquin, 
who was also a Frenchman, tried to cause an explosion 
on the railway line between Lille and Calais with the 

ft/ 

intention of murdering the Emperor Napoleon III. 
France requested the extradition of the two criminals, 
but the Belgian Court of Appeal had to refuse the. 
surrender on account of the Belgian extradition law 
interdicting the surrender of political criminals. To 
provide for such cases in the future, Belgium enacted 
in 1856 a law amending her extradition law and 
stipulating that murder of the head of a foreign 
Government or of a member of his family should 
not be considered a political crime. Gradually all 
European States, with the exception of En^gud, 
ItaJyj, , a^^ S^tgjsrland, have adopted that attentat 
claqae, and a great ma,ny Continental writers urge 
its adoption by the whole of the civilised world. 

§ 336. Another attemjxt to deal with complex 
crimes without detriment to the principle of non- 
extradition of political criminals was made by Bussia 
in 1881. Influenced by the murder of the Emperor 
Alexander II. in that year, E-Ussia invited the Powers 
to hold an International Conference at Brussels for 
;he consideration of the proposal that thenceforth 
10 murder or attempt to murder ought to be con- 
ddered as a political crime. But the Conference did 
'hot take place, since Great Britain as well as France 
Ideclined to take part in it.^ Thus the development 
of things had come to a standstill, many States having 

^ See details in Martitz, 1. c. II. “ Sec details in Martitz, 1. c. IT. 
p. 372. p. 479* 
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j(^Qpted, others declining to adopt, the Belgian clause, 
and the Bussian proppsajl haYing fallen through. 

§ 337. Eleven years later, in 1892, Switzerland 

In that year Switzerland enacted an extradition law ^ ‘ 
whose article 10 recognises the non-extradition of 
political criminals, but lays down the rule at the 
same time that pohticaL criinirtals^^^^^ nevertheless 
be surrendered ill case the chief feature of the offence 
wears more the aspect of an ordinary than of a 
political.. . crirnei _ aud thsi-t the decision concerning 
tha..extraditability of such crimuials rests with the 
“ Bundesgericht,” the highest Swiss Court of Justice. 

This Swiss rule contains a better solution of the pro- 
blem than the Belgian attentat clause in so far as it 

allom.-tha„.dimmatoucfis..o£.,.ihc^^^^ 

And the fact that the 
decision is taken out of the hands of the CoYerunieiit 
a pd transfe rred to the highest Court of the couixtry, 
dencJtes^Jhkescke .a.„rem«^ For the 

Government cannot now be Warned whether extra- 
dition is granted or refused, the decision of an inde- 
pendent Court of Justice being a certain guarantee 
that an impartial view of the circumstances of the 
case has been taken.^ 

§338. The, Jiumemua,. attempts against the lives of Rationale 
head§...Q£ States, .as the two attempts against the late jvincfpie 
Emperor William I. of Germany, the murder of 
Alexander II. of Russia in 1881, of President Carnot oiPoiiticai 
of France in 1894, of King HuinbfiTt of Italy in 1900, 
and the frequency of anarchistic crimes, haxe 

^ It ought to be mentioned that extradition of political criminals, 
the Institute of International Law but I do not think that these rules 
at its meeting at Geneva in give on the whole much satisfac- 
1892 (sec Annuaire, XII. p. 182) tion. 
adopted four rules concerning 



396 


INDIVroUALS 


WQirW, as illustrated by the three practical attempts 
described above to meet certain difficulties. It is, 
consequently, no wonder that some writers^ plead 
openly and directly for the abolition of this principle, 
maintaining that it was only the product of abnormal 
times and circumstances such as were in existence 
during the first half of the nmeteenth century, and 
that with their disappearance the principle is likely to 
do more harm than good. And indeed it cannot be 
j denied that the application of the principle in favour 
iof some criminals, such as the anarchistic murderers 
fand bomb-throwers, could only be called an abuse. 
Blit the question is whether, ajpart from such 
exceptional cases, the principle itself is still to be 
considered as justified or not. 

Without doubt the answer must be in the affirma- 
Itive. 1 readi l y adjuit that eyeiy political gxi?he.i^^ 
jpeans An honourable deed, which as such deserves 
^rotectipn. Still, political crimes are committed by 
|the best of patript^, and, what is of more weight, they 
|are , in. , many pase''* n bPPbpssion on 

Ithe p art of the respective Governments. Tliey are 
comparatively infrequent in free countries, where 
there is individual liberty, where the nation governs 
itself, and where, therefore, there are plenty of legal 
ways to bring grievances before the authorities. A 
ree countrj^ can never agree to surrender foreigners 
to their prosecuting home State for deeds done in the 
nterest of the same freedom and liberty which the 
subjects of such free country enjoy. For individual 
iberty and self-government of nations are demanded 
by modern civilisation, and their gradual realisation 

‘ See, for instance, Rivier, I. p. 354. 
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^ver the whole globe is conducive to the welfare 
the human race. 

Political crimes may certainly be committed in the 
interest of reaction as well as in the interest of pro-, 
gress, and reactionary political criminals may have 
occasion to ask for asylum as well as progressive 
political criminals. The principle of non-extradition 
of political criminals indeed extends its protection 
over the former too, and this is the very point where 
the value of the principle reveals itself. For no 
State has a right to interfere with the internal 
affairs of another State, and, if a State were to 
surrender reactionary political criminals but not 
progressive ones, the prosecuting State of the latter 
could indeed complain and consider the refusal ol 
extradition an unfriendly act. If, however, nom 
extradition is made a general principle which find^ 
its application in favour of political crinunals of 
every kind, no State can complain if extradition if^ 
refused. Have not reactionary States the same 
faculty of refusing the extradition of reactionary 
political criminals as free States have of refusing the 
extradition of progressive political criminals ? 

Now, many writer s agree upon this point, but main- 
tain that such arguments meet the so-called jmrely 
political crimes only, and not the relaIive,..or .Qpniplex 
politic,?ll crimes, and they contend, therefore, that the 
principle of non-extradition ought to be restricted to 
the former crimes only. But to this I cannot assent. 
No revolt happens without such complex crimes 
taking place, and the individuals who commit them 
may indeed deserve the same protection as other 
political criminals. And, further, although I can 
under no circumstances approve of murder, can never 
sympathise with a murderer, and can never pardon 
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?his crime, it may well be the case that the mur- 
jdered official or head of a State has by inhuman 
(Cruelty and oppression himself whetted the knife 
fwhich cut short his span of life. On the other 
ihand, the mere fact that a crime was committed 
for a political purpose may well be without any 
importance in comparison with its detestability and 
iieinousness. Attempts on heads of States, such, for 
example, as the murders of Presidents Lincoln and 
Carnot or of Alexander II. of Eussia and Humbert of 
Italy, are as a rule, and all anarchistic crimes are 
without any exception, crimes of that kind. Criminals 
who commit such crimes ought under no circum- 
stances to find protection and asylum, but ought to 
be surrendered for the purpose of receiving their just 
and appropriate punishment. 

§ 339. The question, however, is how to sift the 
chaff' from the wheat, how to distinguish between 
su ch political criminals as deserve an asyluin and 
such a s do not. The difficulties are great and partly 
insuperable as long as we do not succeed in finding a 
satisfactory conception of the term “ political crime.” 
'But such difficulties are oidy partly, not wholly, 
liiisuperable. The step taken l)y the Swiss extradi- 
ition law of 1892 is so far in advance as to meet 
‘ a great many of the difficulties. There is no doubt 
tliat the ado p t ion of the Swiss rule by all^the other 
civilised States, jyQ.ul^,,_im^ Iff.dre . .tlh*” 

the ,.,qpjyers.af- ,,of . the so-called Belgiau 

attentat clause. The fact that according to Swiss 
law each case of complex political crime is un- 
ravelled and obtains the verdict of an independent 
Court according to the very circumstances, con- 
ditions, and requirements under which it occurred, 
is of tlie greatest value. For it enables every case 
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to be met in such a way as it deserves, without 
exposing and compromising the Government, and 
without sacrificing the principle of non-extradition 
of political criminals as a valuable rule. With the 
charge made by some writers * that the Swiss law 
does not give criteria for the guidance of the Court 
in deciding whether extradition for complex crimes 
should be granted or not, I cannot agree. In my 
opinion, the very' absence of such criteria proves 
the superiority of the Swiss clause to the Belgiar 
attmtat clause. On the one hand, the latter is quitt 
insufficient, for it restricts its stipulations to murdei 
of heads of States and members of their familie: 
only. But I see no reason why individuals guilty 
of any murder — as provided by the Russian pro 
posal — or who have committed other crimes, sucl; 
as arson, theft, and the like, should not be sur- 
rendered in case the political motive or purpose 
of the crime is of no importance in comparison with , 
the (irime itself. On the other hand, the Belgian ‘ 
clause goes too far, since exceptional cases of murder 
of heads of States from political motives or for politi- 
cal purposes might occur which do not deserve 
extradition. The Swiss clause, however, with its 
absence of fixed distinctions between sucffi complex 
crimes as are extraditable, and such as are not, 
permits the consideration of the circumstances, con- 
ditions, and requirements under which a complex 
crime was committed. It is true that the lesponsi- 
bility of the Court of Justice which has to decide 
whether such a complex crime is extraditable is 
great. But it is to be taken for granted that such j 
Court will give its decision with impartiality, fairness,! 
and justice. And it need not be feared that such \ 

' See, for instance, Martitz, 1. c. II. pp. 533-539- 
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Court will grant asylum to a murderer, incendiary, 
and the like, unless convinced that the deed was 
really political. 

§ 340. Be that as it may, the present condition of 
matters is a danger to the very principle of non- 
extradition of political criminals. Under the 
influence ol the excitement caused by numerous 
criminal attempts in the last quarter of the nineteenth 
century, a few treatm^ have already been concluded 
which make a wide breach in this principle. It is 
Russia which is leading the reaction. This Power 
in 1885 concluded treaties with Prussia and Bavaria 
; which stipulate the extradition of all individuals 
5 who have made an attack on the life, the body, 
i or the honour ^ of a monarch, or of a member of his 
\ family, or who have fiommitted any kind of murder 
I or attempt to murder. And the extradition treaty 
between Russia and Spain of 1888 goes even further 
and abandons the principle of non-extradition of 
political criminals altogether. Fortunately, the 
endeavour of Russia to abolish this principle alto- 
gether has not ,suf;ceeded. In her extradition treaty 
with Great Britain of 1 886 she had to adopt it with- 
out any restriction, and in her extradition treaties 
with Portugal of 1887, with Luxemburg of 1892, 
and with the United States and Holland of 1893, 
she had to adopt it with a restrictive clause similar 
to the Belgian attentat clause. 

o 

’ Thus, even for U8e-7naje8U extradition must be granted. 
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HEADS OF STATES, AND FOREIGN OFFICES 


I 

Position of Heads op States according to 
International Law 

Hall, § 97 — Phillimore, IL §§ loi and 102 — Bluntschli, §§ 1 15-125 — 
HoltzendorfT in Holtzendorff, II. pp. 77-81 — Ullmann, § 30 — Rivier, 
I. § 32 — Fiore, II. No. 1097 — Bonfils, No. 632 — Bynltershoek, “De 
foro legatorum*’ (1721), c. III. § 13. 

§341. As a State is an abstraction from the fact : 
that a multitude of individuals live in a country ' 
under a Sovereign Government, every State must have 
a head as its . higliest organ, wluch represents it 
witMn and without its borders in the totality of its 
relations. Such head is the monarch in a monarchy 
and a president or a body of individuals, as the 
Bundesrath of Switzerland, in a republi<‘. The Law of 
Nations prescribes no r ules as regards the kind of head 
a State may have. Every State is, naturally, indepen- 
dent regarding this point, possessing the faculty of 
adopting any Constitution it likes and of changing 
such Constitution according to its discretion. Some 
kind or other of a head of the State is, however, 
necessaiy according to International Law, as without 
a head there is no State in existence, but an 
anarchy. 

§ 342. In case the head of a State changes, it is 

D 1) 2 


Necessity 
of a Head 
for every 
State. 
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Beoogni- 
tioD of 
Heads of 
States. 


usual to notify this fact to other States. The latter 
usually recognise the new head through some formal 
act, such as a congratulation, for example. But 
neither such notification nor recognition is strictly 
necessary according to International Law, as §,n 
ioduridual. head of a the 

recognition of other States, but through Municipal 
Law. Such notification and recognition are, how- 
ever, of legal importance. For through notification 
a State declares that the individual concerned is 
its highest organ, and has by Municipal Law the 
power to represent the State in the totality of its 
international relations. And through recognition 
the other States declare that they are ready to 
negotiate with such individual as the highest 
organ of his State. But recognition of a new head 
by other States is in every respect a matter of 
discretion. Neither has a State the right to demand 
from other States the recognition of its new head, 
hor has any State a right to refuse such recognition. 
Thus Russia, Austria, and Prussia refused until 1848 
recognition to Isabella Queen of Spain, who had 
come to the throne as an infant in 1833. But in the 
long run recognition can practically not be withheld, 
for without it international intercourse is impossible, 
and States with self-respect will exercise retorsion if 
recognition is refused to the heads they have chosen. 
Thus, when, after the unification of Italy in 1861, 
/ Mecklenburg and Bavaria refused the recognition of 
Victor Emanuel as King of Italy, Count Cavour 
revoked the exequatur of the consuls of these States 
in Italy. 

But it must be emphasised that recognition of a 
new head of a State by no means implies the 
recognition of such head as the legitimate head 
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of the State in question. Eecognition is in fact 
nothing else than the declaration of other States 
that they are ready to deal with a certain individual 
as the highest organ of the particular State, and the 
question remains totally undecided whether such 
individual is or is not to be considered the legitimate 
head of that State. 

§ 343- The head of a State, as its chief organ and Compe- 
representative in the totality of its international HeaL^of 
relations, acts for his State in the latter’s inter- 
national intercourse, with the consequence that all 
his legally relevant international acts are considered 
acts of his State. His competence to perform such 

prises in substance cliiedy : reception and mission of ’i 
diplomatic agents and consuls, conclusion of inter- 1 
national treaties, declaration of war, and conclusion! 
of peace. But it is a question of the special case,| 
how far this competence is independent of Municipal 
Law. For heads of States exercise this competence! 
for their States and as the latter’s representatives, 
and not in their own right. If a head of a State 
should, for instance, ratify a treaty without the 
necessary approval of his Parliament, he would 
go beyond his powers, and therefore such treaty 
would not be binding upon his State. ^ 

On the other hand, this competence is certainly 
independent of the question whether a head of a 
State is the legitimate head or a usurper. TheJ 
mere fact that an individual is for the time being 
the head of a State makes him competent to act 
as such head, and his State is legally bound by-j 
his acts. It may, however, be difficult to decide j 
whether a certain individual is or is not the head of 


’ See below, § -497. 
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a State, for after a revolution some time always 
elapses before matters are settled. 

Heads of § 344. Heads of States are never subjects ^ of the 
Objects of Law of Nations. The position a head of a State has 
Natkns.°* according to International Law is due to him, not as 
an individual, but as the head of his State. His 
) position is derived from international rights and duties 
of his State, and not from international rights of his 
;own. Consequently, aU rights possessed by heads of 
States abroad are not international rights, but rights 
which must be granted to them by the Municipal Law 
of the foreign State on whose territory foreign heads of 
States are temporarily staying, and such rights must 
be granted in compliance with international rights of 
, the home States of the respective heads. Thus, heads 
I of States are not subjects but objects of Inter- 
, national Law, and in this regard are like any other 
i individual. 

Honours § 345. All lionours and privileges of heads of 
States due to them by foreign States are derived from 
is a recognised quality of States as 
members of the Family of Nations and Internationa] 
Persons.^ Concerning such honours and privileges. 
International Law distinguishes between monarchs 
and heads of republics. This distinction is the 

necessary outcome of the fact that the position of 
monarchs according to the Municipal Law of mon- 
archies is totally different from the position of heads 
of republics according to the Municipal Law of the 
i ; /republics. For monarchs are sovereigns, but heads 
< of republics are not. 

^ But Hoffter (§ 48) maintains is treated in detail above, §§ 13 
the contrary, and Pliillimore (II. and 288-290; see also below, 

§ 100) designates monarchs medt- § 384. 

atelf/ and derivatively as subjects ^ See above, § 12 1. 

of International Law. The matter 
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II 

Monaechs 

Vatfcel, I. §§ 28-45; IV. § 108— Hall, § 49— Lawrence, § 126— Philli- 
more, II. §§ 108-113 — Taylor, § 129 — Bluntschli, §§ 126-153 — 
Heffter, §§ 48-57— Ullmann, §§ 31-32 — Bivier, 1 . § 33— Calvo, III. 
§§ 1454-1479 — Fiore, 11. Nos. 1098-1102 — Bonfils, Nos. 633-647 — 
Pradier-Fod 4 r^, HI. Nos. 1564-1591. 

§ 346. In every monarchy the monarch appears^ 
as the representative of the sovereignty of the State * 
and thereby becomes a Sovereign himself, a fact* 
which is recognised by International Law. Audi 
the difference between the Municipal Laws of the 
different States regarding this point matters in no 
way. Consequently, IriternatiojQLaJ. .La.W..xecQgiMses 
4l>. although the 

difference between the constitutional positions of the 
monarchs is enormous, if looked upon in the light 
of the rules laid down by the Municipal Laws of the 
different States. Thus, the Emperor of Eussia, who 
is an absolute monarch, and the King of England, 
who is sovereign in Parliament only, aiid therefore 
far from absolute, are indifferently sovereign accord- 
ing to International Law. 

§ 347. Not much need be said as regards the 
consideration due to a monarch from other States 
when within the boundaries of his own State. 
Foreign States have to give him his usual and 
recognised predicates ^ in all 'official communications. 
Every monarch must be treated as a peer of other 
monarchs, whatever difference in title and actual 
power there may be between them. 

§ 348. As regards, however, the consideration due 
to a monarch abroad from the State on whose terri- 

^ Details as regards the predicates of monarchs are given above, §119. 


Sove- 
reignty of 
Monarchs. 


Consi- 
deration 
due to 
Monarchs 
at home. 


Consi- 
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Monarchs 
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toiy he is staying in £ime of peace and with the 
consent and the knowledge of the Government, 
details must necessarily be given. The considera- 
tion due to him consists in honours, inviolability, 
and exterritoriality. 

( 1 ) In consequence of his character of Sovereign, 
ihis home State has the right to demand that certain 

be rendered to him, the members 
{of his family, and the members of his retinue. He 
fmust be addressed by his usual predicates. Military 
salutes must be paid to him, and the like. 

(2) As his person is sacrosanct, his home State 

has a right to insist that he be afforded special 
protecti on as regards personal safety, the mainte- 
nance of personal dignity, and the unrestrained 
intercourse with his Government at home. Every 
pffence against him must be visited with specially 
Severe penalties. On the other hand, he must be 
ex empt fcpm every of ^criininal jurisdiction 

The wife of a Sovereign must be afforded the same 
protection and exemption. 

(3) He must be granted so-called exf^foiyiality 
conformably with the principle : “ Par in parem non 
habet imperium,” according to which one Sovereign 
cannot have any power over another Sovereign. He 
must, therefore, in every point be exempt from 
taxation, rating, and every fiscal regulation, and 

I likewise from civil jurisdiction, except when he 
I himself is the plaintiff.^ The house where he has 
Itaken his residence must enjoy the same exterritori- 
|ality as the official residence of an ambassador ; no 
Ipoliceman or other official must be allowed to enter 

^ See Phillimore, II. § 1 1 3 a , which foreign Sovereigns appeared 
where several cases tried by as plaintiffs. 

English Courts are discussed, in 
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it without his permission. Even if a criminal takes; 
refuge in such residence, the police must be pre-- 
vented from entering it, although, if the criminal’s; 
surrender is deliberately refused, the Government 
may request the recalcitrant Sovereign to leave the? 
country and then arrest the criminal. If ji foreign | 
Sovereign has property in a foreign country, such 
property is under the latter’s jurisdiction. But as] 
soon as such Sovereign takes his residence on the; 
property, it must become exterritorial for the time; 
being. Further, a Sovereign staying in a foreigri 
country must be allowed to perform all his own; 
governmental acts and func,tions, except when liis^ 
country is at war with a third State and the State iii 
which he is staying remains neutral. And, lastly, 4 , 
vSovereign must be allowed, within the same limits 
at home, to exercise civil jurisdiction over the mem4 
bers of his retinue. In former times even criminaB 
jurisdiction over the members of his suite was very' 
often claimed and conceded, but this is now antir| 
quated.^ The w'ife of a Sovereign must likewise b^ 
granted extenitoriality, but not other- members of a 
Sovereign’s family.^ 

However, exterritoriality is in the case of a foreign 
Sovereign, as in any other case, a fiction only , which 
is kept up for certain purposes within certain liruits. 
Should a Sovereign during his stay within a foreign 
State abuse his privileges, such State is not obliged 
to bear such abuse tacitly and quietly, but can 
request him to leave the country. And when a 

^ A celebratofl case happened her bodyguard, 
in 1657 in France, when Christina, ® See Rivior, I. p. 421, and! 
Queen of Sweden, although she Bluntschli, § I54; but, according ? 
had already abdicated, sentenced to Bluntschli, exterritoriality need 
V her chamberlain, Monaldeachi, to not in strict law be granted even | 
'death, and had liiiri executed by to the wife of a Sovereign. 
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foreign Sovereign commits acts of violence or such 
acts as endanger the internal or external safety of 
the State, the latter can put him under restraint 
to prevent further acts of the same kind, but must 
at the same time bring him as speedily as possible 
to the frontier. 

The § 349- The position of the individuals who accom- 

Monar^s* ^ monarch during his stay abroad is a matter 

abroad. . of dispute. Souie publicists maintain that the 
I home State can claim the privilege of exterritoriality 
I as well for the members of his suite as for the 
\ Sovereign himself, but others deny this.^ I believe that 
the opinion of the former is (;orrect, since I cannot see 
any reason why a Sovei'eign abroad should as regards 
the members of his suite be in an inferior position to 
a diplomatic envoy.^ 

Monarchs § 350- Hitherto the case only has been treated 
travelling jwhere a monarch is staying in a foreign country with 
;the official knowledge of the latter’s Government. 

4 

Such knowledge may be held in.s.Jthe. .case of a 
monarch travelling incognita, and he enjoys then the 
same privileges as if travelling not incognito. The 
jonly difference is that many ceremonial observances, 

, which are due to a monarch, are not rendered to him 
when travelling incognito. But the case may happen 
Sthat a monarch is travelling in a foreign country 
incggrdto without the latter’s Government having the 
slightest knowledge thereof. Such monarch cannot 
then of course be treated otherwise than as any other 
foreign individual, but he pan at ajiy time makti 
^ known his real character, and assume the privileges 
jdue to him.. Thus the late King William of Holland, 
when travelling incognito in Switzerland in 1873, was 


* Soe Bluntschli, § 1 54, and Hall, § 49, contradistinction to 
Martens, I. § 83. 

• See below, 401 405. 
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condemned to a fine for some slight contravention, 
but the sentence was not carried out, as he gave up 
his incognito. 

§351. All privileges mentioned must be granted to 

1 a monarch only as long as he is really the head of a ^ted * 
State. As soon as he is deposed or has abdicated,! Monarchs. 
he is no longer a Sovereign. Therefore in 1870 and', 

1872 the French Courts permitted, because she was' 
deposed, a civil action against Queen Isabella of Spain, I 
then living in Paris, for money due to the plaintiffs. 1 
Nothing, of course, prevents the Municipal Law of 
a State from granting the same privileges to a foreign 
deposed or abdicated monarch as to a foreign 
Sovereign, but the Law of Nations does not exact 
any such courtesy. 

§ 352. All privileges due to a monarch are also duel Regents, 
to a Eegent, at home or abroad, whilst he governs on i 
behalf of an infant, or of a King who is through illness 
incapable of exercising his powers. And it matters* 
not whether such Regent is a member of the King’s 
family and a Prince of royal blood or not. 

§ 353. When a monarch accepts any office in a Monarcbs 
foreign State, when he serves, for instance, in a servitor 
foreign army, as the monarchs of the small German 
States have formerly frequently done, he submits to Rowers, 
such State as far as the duties of the office are con- 
cerned, and his home State cannot claim any privi- 
leges for him that otherwise would be due to him. 

Wlien a monarch is at the same time a subject of 
another State, distinction must be made between hisi 
acts as a Sovereign on the one hand and his acts as| 
a subject on the other. For the latter, the State* 
whose subject he is has jurisdiction over him, but 
Rot for the former. Thus, in 1836, the Duke of 
Cumberland became King of Hanover, but at the 
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Presidents 
not Sove- 
reigns. 


Position 
of Presi- 
dents in || 
general. ‘I 


same time he was by hereditary title an English 
Peer and therefore an English subject. And in 
1844, in the case Duke of Bmmwick v. Ki ng oj 
Hammer, the Master of the Eolls held that the Kng 
of Hanover was liable to be sued in the Courts of 
England in respect of any acts done by him as an 
English subject.^ 


Ill 

Presidents of Ebpublics 

Bliintschli, § 134 — Stoerk in Holtzendorff, II. p. 661 — Ullmann, § 32*— 

Rivier, I. § 33— Martens, I. § 8p. 

§ 354. In contradistinction to monarchies, in re- 
publics the people itself, and not a single individual, 
appears as the representative of the sovereignty of 
the State, and accordingly the people styles itself the 
Sovereign of the State. A^d it will be remembered 
that the head of a republic may consist of a body of 
individuals, such as the Bundesrath in Switzerland. 
But in case the head is a President, as in France and 
the United States of America, such President repre- 
sents the State, at least in the totality of its inter- 
national relations. He is, however, not a Sovereign, 
but a citizen and subject of the very State wlio.se 
head he is as President. 

§ 355 - Consequent^, his position at home and 
abroad cannot be compared with that of monarchs, 
and International Law does not empower his home 
State to claim for him the same, but only similar, 
consideration as that due to a monarch. Neither at 
home nor abroad, therefore, does a president of a 


See Philliniore. IT. § loQ. 
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i-epublic appear as a peer of monarchs. Whereas 
all monarchs are in the style of the Court phraseology 
considered as though they were members of the 
same family, and therefore address each other in 
letters as “ jay brother,” a president of a republic is 
usually addressed in letters from monarchs as “ my ' 
friend-” His home State can certainly at homeland i 
abroad claim such honours for him as are due to its i 
dignity, but no such honours as must be granted to a | 
Sovereign monarch. 

§ 356. As to the position of a president when 
abroad, writers on the Law of Nations do not agree. 
Some ^ maintain that, since a president is not a 
Sovereign, his home State can never claim for him| 
the same privileges as for a monarch, and especially! 
that of exterritoriality. Others^ make a distinction! 
whether a president is staying abroad in his official! 
capacity as head of a State or for his private purposes, ' 
and they maintain that his home State could only in! 
the first case claim exterritoriality for him. Others ^ j 
again will not admit any difference in the position! 
of a president abroad from that of a monarch abroad. ! 
How the States themselves tliink as regards the 
position of the exterritoriality of presidents of re- 
publics abroad cannot be ascertained, since to jny 
knowledge no case has hitherto occurred in prac- 
tice from which a conclusion may be drawn. But 
practice seems to have settled the question of cere- 
monial honours due to a president officially abroad ; 
they are such as correspond to the rank of his home- 
State, and not such as are due to a monarch. As| 
regards, ead-emtoriality, I believe that future contin- 

‘ Ullmann, § 32 ; Kivier, I. Martens, I. § 80 ; Bluntschli, 
P- 423 ; Stoerk in^Holtzendorff, II. § 1 34- 

p. 658. * ^ Despagnet, No. 254 ; Bonfils, 

No. 632 ; Hall, § 97. 
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gencies»mll errata or Jfee^ part-. of the 

States of gyaating this PPY^Sge IP presMerits and mem- 
hsm.oL their .,8uhiein.a.s^ 

I cannot see that there is any danger in such a grant. 
And nobody can deny that, if exterritoriality is not 
granted, all kinds of friction and even conflicts might 
jarise. Although not Sovereigns, presidents of re- 
(publics M for the time being a sublhne office, and 
Hhe grant of exterritoriality to them is a tribute paid 
ko the digixity of the States they represent. 


IV 

Foreign Offices 

Heffter, § 201 — Getlbken in HoltzendorfT, III. p. 668 — Ullmann, § 33 - 

Rivier, I. § 34 — Bonfils, Nos. 648-651. 

§ 357. As a rule nowadays no head of a State, be 
he a monarch or a president, negotiates directly and 
in person with a foreign Power, although this happens 
occasionally. The necessary negotiations are regu- 
larly conducted by the Foreign Office, an office wliicb 
since the Westphalian Peace has been in existence 
in every civilised State. The chief of this office, 
the Secretary for Foreign Affairs, who is a Cabinet 
Minister, directs the foreign affairs of the State in 
the name of the head and with the latter’s consent ; 
he is the middleman between the head of the Stale 
and other States. And although many a head of 
a State directs in fact all the foreign affairs himself, 
the Secretary for Foreign Affairs is nevertheless the 
person through whose hands all transactions must 
pass. Now, as regards the position of such Foreign 
Secretary at home, it is the Municipal Law of a 
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State which regulates this. International Law defines 
his position regarding international intercourse with 
other States. He is the chief over all the ambassadors 
of the State, over its consuls, and over its other agents 
in matters international. It is he who either in 
person or tlirough the envoys of his State approaches 
foreign States for the purpose of negotiating matters 
international. And again it is he whom foreign 
States through their Foreign Secretaries or their 
envoys approach for the like purpose. He is present 
when Ministers hand in their credentials to the head 
of the State. All documents of importance regarding 
foreign matters are signed by him or his substitute, 
the TJnder-Secretary for Foreign Affairs. It is, there- 7 
fore, usual to notify the appointment of a new ; 
Foreign Secretary of a State to such foreign States as I 
are represented within its boundaries by diplomatic/ 
envoys ; the new Foreign Secretary himself makes; 
this notification. 



CHAPTER II 

DIPLOMATIC ENVOYS 


I 

The Institution op Legation 

Phillimore, II. §§ i43~i53~Taylor, § 274 — Twiss, § 199— Gefifcken in 
Holtzendorff, III. pp. 605-61 8 —Bivier, I. § 35 — Ullmann, § 34— 
Martens, II. § 6— Gentilis, “De legationibus libri III.” (1585)- 
Wiequefort, ** L’Ambassadenr et ses fonctions” (1680) — Bynkers- 
hoek, “De foro legatorum” (1721)— Garden, “Trait 4 complet de 
diplomatie’ ’ (3 vols. 1 833) — Mirus, “Das Europaiscbe Gesandtschafts- 
recht” (2 vols, 1847) — Charles de Martens, “Le guide diploma- 
tique” (2 vols. 1832 ; 6th ed. by Geffcken, 1866) — Montague Bernard, 
“ Pour Lectures on Subjects connected with Diplomacy ” (1868), pp. 
111-162 (3rd Lecture) — Alt, “ Handbuch des Europaischen Gesandt- 
schaftsrechts ” (1870) — Pradier-Fod 4 r^, “Cours de droit diploma- 
tique” (2 vols. 1881)— Krauske, “Die Entwickelung der stiindigen 
Diplomatic,” etc. (1885). Lehr, “ Manuel th^orique et pratique des 
agents diplomatiques ” (1888). 

Develop- § 358 . Legs^tion as an institution for the purpose 
Le*gata°ons. Pf negotiating between differeut States is as old as 
liistQjry, whose records are full of examples of legations 
sent and received by the oldest nations. And it is 
remarkable that ej[en.Jn..iitttiqujjty, where no such 
law as the modern International Law was known, 
I amfcaisadacs enjoyed everywhere a special protection 
I and certain privileges, although not by law but by 
j reli g ion , am bassadors belnglooked upon as sacrosanct, 
j Ypt, iniTninwri till late in 

' The fact that 

manent representatives — so-called apocrisiarii or 
responsales — at the Court of the Frankish Kings and 
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at C tmataiatinople^^ tb,e^ the 

Eastern from the Western Cfrurch, ought not to be 
considered as. the^ permanent lega- 

tions, as the task of these papal representatives ha<^ 
nothing to do with international affairs, but witlij 
those of the Church only. It„ wa8_jiot^ 
thiilefiB^fr permanent legjitions 

made thefr appearance^/, 'Hhe Italian Bepublics, said 

the example by keeping 
representatives stationed at one another’s capitals for 
the better negotiation of their international affairs. 
And in the fifteenth century these Bepublics began 
to keep permanent representatives in Spain, Germany, 
France, and England. Other Ste^tes followed the ex- 
ample. Special treaties were often concluded stipula-f 
ting permanentr legations, such as in 1520, for instance, 
between the King of England and the Emperor of 
Germany. From the end of the fifteenth centurV 
England, France, Spain, and Germany kept up 
permanent legations at one another’s Courts, l^ut it, 
was not until the second half of the seventeenth 
century that permanent legations became a general 
institution, the Powers following the example of 
France under Louis XIV. and Richelieu. Xt .ought 

tp,, , ke,„ fpeciahy , .. .mentioned,,, 

permanent legations to be wholV uimecessary. The 
course of events has, however, shown that Grotius’s 
views as regards permanent legations were short- 
s i^hte d. Nowadays the I'amily of Nations could not 
exist without them, as they are the channel througli 
which nearly the whole,, and certainly all important, 
official intercourse of the States flows. 

^ See Nys, Les Origines du rejici xiossunt, quae nimc in usu 
droit international (1894), p. 295. sunt, legationos assiduae, quibus 
De jure belli ac jiacis, II. c. coin non sit opus, docet mos 
§ 3 : “ Optimo autem jure antiquus, ciii illae ignoratac.’* 

VOL. 1. L K 
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§ 359- Tfes,.rise ol 

pl^s or Stata so- 

IcsiPjeddiplOlXIJitiste yet it was not until the end of the 
eighteentK ceni'ury that the terms “ diplomatist ” and 
“ diplomacy ” came into general use. And although 
the art of diplomacy is as old as official intercourse 
between States, such a special class of officials as are 
now called diplomatists did not and could not exist 
until permanent legations had become a general 
mstitution. In this as in other cases the office has 
created the class of men necessaiy for it. Inter- 
national Law has nothing to do with the education 
and general char-acter of these officials. Every State 
is naturally competent to create its own rules, if any, 
as regards these points. Nor has International Law 
anything to do with diplomatic usages, although these 
are more or less of importance, as they may occasion- 
ally grow into customary rules of International 
Law. But I would notice one of these usages — 
namel}', that as regards the language which is in use in 
diplomatic intercourse. This language was formerly 
Latin, but through the political ascendency of France 
under Louis XIV. it is now Frenc h. However, 
this is a usage of diplomac-y only, and not j, rule of 
International Law.* Each State can use its own 
language in all official communications to other States, 
and States which have the same language regularly 
do so in their intercourse with each other. But 
between States of dillerent tongues aird, further, at 
Conferences and Congresses, it is convenient to make 
use of a language which is generally known. This is 
powadays French, but nothing could prevent diplo- 
patists from dropping French at any moment and 
Adopting another language instead. 

^ See Mirus, Das Europaischc Gesandtschal'tsrecht, I. §§ 266 26S, 
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II 

Eight of Legation 

Grotius, II. c. 18 — Vattel, IV. §§ 55-68 — Hall, § 98 — PhiUimore, II. 
§§ 115-139 — Taylor, §§ 385-288— Twise, §§ 201-203— Wheaton, 
§§ 306-209 — Bluntschli, §§ 159-165 — Heffter, § 300— GeSfoken in 
Holtzendoirff, III. pp. 620- 631 — Ullmann, § 35 — Eivier, I. § 35 
— ^Bonfils, Nos. 658-667 — rradier-Fod 4 r^, II. Nos. i225-i256-.^ 
Fiore, II. Nos. 1112-1117 — Calvo, III. §§ 1321- 1325 — Martens, 
II. §§ 7-8. 

* § 360. BigLt .of legation is the right of a State to 
^eud and receive diplomatic envoys. The right to 
send such envoys is termed active right of legation, 
in contradistinction to the passive right of legation, 
as the right to receive such envoys is termed. Some 
writers ^ on International Law assert that no righ t 
but a mere competence to send and receive diplo- 
matic envoys exists according to International Law, 
maintaining that no Slate is bound by International 
Law to send or receive such envoys. But this is 
certainly wrfiUg.^ in its generality. A State is 
obviously bound neither to send diplomatic envoys 
nor to receive permanent envoys. On. „the other 
hand, the very existence “ .of the Family of I^ations 
makes it necessary for the members , or some of. the 
njetnbers to negotiate occasionally :on certain .i^oints. 
Such negotiation would be impossible in case one 
member could always and under all circumstances 
refuse to receive an envoy from the other members. 
The duty of every member to listen, under ordinary 
circumstances, to a message from another brought by 
a diplomatic envoy is, therefore, an outco me of its 
yeg,. membership pf the Fa mily, .of and this 

' See, for instance, Wheaton, § 207; Heilborn, Syvstem, p. 182. 

^ See above, §141. 
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I duty corresponds to the right of every member to 
isend such envoys. But the exercise of the active 
' right of legation is discreticmary. No State need 
send diplomatic envoys at all, although practically 
all States do at least occasionally send such envoys, 
and most States send permanent envoys to many other 
[! States. Xbi! passive right of legation is discretionary 

§ 361. Not every State, however, possesses the 



■ undea- certa,i43L fioncjitions op^. 

(i) fetfj^pQvornign such as States under 

|the suzerainty or the protectorate of another State, 
‘can as a rule neither send nor receive diplomatic en- 
voys. Thus, Bulgaria and Egypt are destitute of such 
right, and the Powers are represented in these States 
only by consuls or agents without diplomatic character. 
But there may be excepti ons to this rule. Thus, 
according to the Peace Treaty of Kainardgi of 1774 
between Russia and Turkey, the two half-Sovereign 
principalities of Moldavia and Wallachia had tJie 
right of sending Charges d’Aflm^^ to foreign Powers. 
Thus, further, the late South African Republic, 
which was a State under British suzerainty in the 
opinion of Great Britain, used to keep permanent 
diplomatic envoys at several foreign States. 

, (2) Part-Sovereign member States of a Federal 

I State may or may not have the right of legation 

’ It shonld bo eiuphasised that not diplomatic envoys, iiltiiou'rh 
the Holy See, which is in some bo treated, becomes apparent from 
respects treated as though an the fact that they are not agents 
International Person, can send for international affairs of iStatcs, 
and receive envoys, who must in but exclusively for affairs of the 
every respect be considered as Roman Catholic Church, (Bee 
though they were diplomatic above, § ro6.) 
envoys. That they are actually 
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besides the Federal State. It is the constitution of 
the Federal State which regulates this point. Thus, 
the member-States of Switzerland and of the United 
States of America have no right of legation, but 
those of the German Empire certainly have. Bavaria, 
for example, sends and receives several diplomatic 
envoys. 

§ 362. As, according to International Law, a State 
is represented in its international relations by its 
lead, it is he who acts in the exercise of his State’s 
ight of legation. But Municipal Law may, just as 
it designates the person who is the head of the State, 
impose certain conditions and restrictions upon the 
head as regards the exercise of such right. And 
the head himself may, provided that it is sanctioned 
by the Municipal Law of his State, delegate * 
the exercise of such right to any representative he 
chooses. 

It may, however, in consequence of revolutionary 
movements, be doubtful who the real head of a State 
is, and in such cases it remains in the discretion of 
foreign States to make their choice. But it is 
impossible for foreign States to receive diplomatic 
envoys from both claimants to the headship of the 
same State, or to send diplomatic envoys to both of 
them. And as soon as a State has recognised the{ 
head of a State who came into his position through/ 
a revolution, it can no longer keep up diploraatici 
relations with the former head. 

It should be mentioned that a revolutionary party 
which is recognised as a belligerent Power has never-; 
theless no right of legation, although foreign Stated 
may negotiate with such party in an informal way 

’ See Phillimore, II. §§ 126 cases of such delegation are dis- 
^^33» where several interesting cussed. 
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through political agents without diplomatic character, 
to provide for the temporal security of the persons 
[and property of their subjects within the territory 
[under the actual sway of such party. Such revolu- 
tionary party as is recognised as a belligerent Power 
is in some points only treated as though it were a 
subject of International Law ; but it is not a State, 
and there is no reason why International Law should 
give it the right to send and receive diplomatic 
envoys. 

It should further be mentioned that neither an 
fabdicated nor a deposed head has a right to send 
land receive diplomatic envoys.^ 


in 

Kinds and Classes oe Diplomatic Envoys 

Vattel, IV. § 69-75 — Phillimore, II. §§211-224 — Twiss, I. §§ 204-209— 
Heffter, § 208— Geffcken in Holtzendorfif, III. pp. 635-646 — Calvo, 
III. §§ 1326-1336 — Bonfils, Nos. 668-676 — Pradier-Foder^, TIT. 
§§ 1277-1290— Kivier, I. pp. 443-453- 

Envoys § 363. Two different kinds of diplomatic envoys 
moniai <! ^'^e to be distinguished — namely, such as are sent for 

such as are sent for the 
i or . nptific^tipn of 

For States very often send 
special envoys to one another on occasion of corona- 
tions, weddings, funerals, jubilees, and the like ; and 
it is also usual to send envoys to announce a fresh 
accession to the throne. 

have the s ame stapil jiig as envoys . political for .real 

/ ^ See Phillimore, IL §§ 124- Ross, ambassador of Mary Queen 

I 125, where the case of Bishop of Scots, is discussed. 
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§tsfe^|iegotiations. Among the envoys political, 
again, two kinds are to be distinguished — namely, 
first, such as are pscaaneDtly or ac-; 

credited to a State for the purpose of negotiating 
with such State, and, second, such as are sent to 
represent the sending State at a Congress or Con- 
ference. The latter are not, or need not be, accre- 
dited to the State on whose territory the Congress 
or Conference takes place, but they are nevertheless! 
diplomatic envoys and enjoy all the privileges of , 
such envoys as regards exterritoriality and the like 
which concern the inviolability and safety of their, 
persons and the members of their suites. 

§ 364. Diplomatic envoys accredited to a State classes 
differ in class. These classes did not exist in the m&tic 
early stages of International Law. But during the 
sixteenth century a distinction between two classes of 
diplomatic envoys gradually arose, and at about the 
middle of the seventeenth century, after permanent 
legations had come into general vogue, two such 
classes became generally recognised — namely, eastra- 
Wtoyy. envoys, called 4a]i,|sa(^d(gs, and otdiawy 
envoys, called hi^wUmts ; Ambassadors being received 
with higher honours and taking precedence of the 
other envoys. Disputes arose frequently regarding 
precedence, and the States tried in vain to avoid tlu^m 
by introducing during the eighteenth century another 
class — namely, the so-called Ministers Flenipoteijitiar v.i' 
xit last the Powers assembled at the Vienna Congress 
came to the conclusion that the matter ought to be 
settled by an international understanding, and they 
agi’eed, therefore, on March 19, 1813, upon the 
establishment of t hre e-different jdasses — namely, first, 
Ambassado rs ; second, 
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the five Powers assembled at the Congress of Aix-la- 
Ohapelle in t8t 8 a greed upon a fourth class — namely, 
Ministers Besident , to rank between Ministers Plenipo- 
tentiary and Charges d’ Affaires. All the other States 
iither expressly or tacitly accepted these arrange- 
nents, so that nowadays the four classes are an esta- 
ffished order. Although their privileges are materially 
the same, they differ in rank and honours, and they 
must therefore be treated separately. 

§365. Ambassador s form the first class. Only 
States enjoying royal honours ^ are entitled to send and 
to receive Ambassadors, as also is the Holy See, whose 
first-class envoys are called I^nnos, or Legati a latere 
or de latere. Ambassadors are considered to be personal 
t:epresentetiyes of the heads of their States and enjoy 
for this reason sj)ecial honours. Their chief privilege 
— namely, that of negotiating with the head of the 
State person ally — has, however, little value nowa- 
days, as almost all the States have constitutional 
government to a certain extent, which necessitates 
that all the important business should go through 
the hands of a Foreign Secretary. 

§ 366. 

tiary-„ajad«jSpXQys .fe to which also belong 

the Papal Internuncios, are not considered to be 
'perspiial representatives of the, heads of their States. 
Therefore they do not enjoy all the special honours 
of the Ambassadors, and have not the privilege of 
treating with the head of the State personally. But 
otherwise there is no difference between these two 
classes. 

enjoy fewer hoaffiftrs and ran k, jjelo w. the. Ministers 
Plenipotentiary. But beyond the fact that Ministers 

’ See above, § 117, No. i. 
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Besident do not enjoy the title “ Excellency,” there j 
is no difference between them and the Ministers ! 
Plenipotentiary. 

§ 368. Tkelfourth ^ cl ass, the 

differs chiefly in one point from the first, second, and 
third class — namely, in so far as ite members art 
accredited from Porei^ Office_^^^t^^^^ .foreign Office 
wtief eas the members of the other classes are ac 
credited from head of State to head of State. Tin 
Charges d’ Affaires enjoy, therefore, much less honours 
than the other diplomatic envoys. It must be 
specially mentioned that a distinction is made be- 
tween a Charge d’ Affaires and a Charge des Affaires.!? 

The latter is a member of a legation whom the head* 
of the legation delegates for the purpose of taking hii^ 
place during his absence on leave. Such a Charg 4 
des Afiaires ranks below the Charges d’Affaires. ^ 

vj 160. All the Diplomatic Envoys accredited to The Di- 

1 ' " r, o ^ T T 1 • plomatic 

the same State form, according to a diplomatic corps, 
usage, a body which is styled the “Diplomatic 
Corps.” The liead of this body, the so-called 
“ Doyen,” is the PapalJl^ undo, or, in case there is no 
Nuncio accredited, the oldest Ambassador, or, failing; 
Ambassadors, the oldest Minister Plenipotentiary,! 

^and so on. As the Diplomatic Corps is not a body| 
legally constituted, it performs no legal functions,! 

[but it is nevertheless of great importance, as it; 
Iwatches over the privileges and honours due to? 
^diplomatic envoys. 
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IV 

Appointment op Diplomatic Envoys 

Vattel, IV. §§ 76--77— Phillimore, II. §§ 227-231 — Twiss, I. §§ 212-214 
— Ullmann, § 38 — Calvo, III. §§ 1343-1345 — Bonfila, Nos. 677*- 
680— Wheaton, §§ 217-220. 

§ 370. International Law lia,s no rules as re- 
gards the qualification of the individuals whom a 
Stat e can appoint as diplomatic envoys, the States 
being naturally competent to act according to discre- 
tion, although of course there are many qualifications 
a diplomatic envoy must possess to fill his office 
successfully. The Municipal Laws of many States 
comprise, therefore, many details as regards the 
knowledge and training which a candidate for a per- 
manent diplomatic post must possess, whereas re- 
garding envoys ceremonial even the Municipal Laws 
have no provisions at all. The question is sometimes 
discussed whether females ^ might be appointed 
.envoys. History relates a few cases of fejiiale.xliplo- 
Injatists. Thus, for example, Louis XIV. of France 
lacc-redited in r 646 Madame de Guebriant ambassador 
jto the Court of Poland. During the last two cent uries, 
however, no such case has to my knowledge occurred, 
Although I doubt not that International Law does not 
prevent a State from sending a female as diplomatic 
envoy. But under the present circumstances many 
States would refuse to receive her. 

§371. The appointment of an individual as a diplo- 
matic envoy is announced to the State to which he is 
accredited in certaiii official papers to be. handed 
in by the envoy to. the receiving State, 

* See Minis, Das europMsche Gesandtscbaftsrecht, I. §§ 127-128, 
and Phillimore, II. § 134. 
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is the designation of the document in whicl; 
the head of the State accredits a permanent anxbas- 
s,ador or minister to a foreign State. Eveiy such 
envoy receives a sealed Letter of Credence and ai] 
open copy. As soon as the envoy has arrived a 
the place of his designation, he sends the cop}^ td 
the Foreign Office to make his arrival officially known 
The sealed ojiginal, however, is handed in personallj 
by the envoy to the head of the State to whom h 
is accredited. 

Cyedencn tao, ,bnt ns, they. ate . accredited from Foreign 
Office to Foreign ..Office, their Letter of 0,reden.c,e isl 
signed, ,nQts.bX head qf their honie State, bjif by 
its Foreign :Q Now a permanent diplomatic 

envoy needs no other empowering document in case 
he is not entrusted wdth any task outside the limits 
of the ordinary business of a permanent legation. 
13ut in case he is entrusted witli any such task, as,' 
for instaiK^e, if any special treaty or convention is to 
be negotiated, he requires a special empowering; 
document — namely, the so-called Fall Potner s {Pleins 
PoLwoirs). They are given in Lettei-s Patent signed; 
by the head of the State, and they are either limited , 
or unlimited Full Powers, according to the require- j 
merits of the case. Such diplomatic envoys as are 
sent, not to rejDresent their home State jiermanently, 
but on an extraordinary mission su<‘li as representa- 
tion at a Congi'ess, negotiation of a special treaty, ; 
and other transactions, receive Full Powers only, and] 
no Letter of Credence. Every permanent or other’ 
diplomatic envoy is also furnished with so-called In-. 

for the guidance of his conduct as regards 
the objects of his mission. But such Instructions are- 
a matter between the Envoy and liis home State] 
exclusively, and they have therefore, although they' 
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may otherwise be very important, no importance for 
International Law. Every permanent diplomatic 
envoy receives, lastly. J^assfor ts for himself and his 
suite specially made out by the Foreign Office. 
These Passports the envoy after his arrival deposits 
at the Foreign Office of the State to which he is 
accredited, where they remain until he himself 
asks for them because he desires to leave his post, 
or until they are returned to him on his dismissal. 
Combined § 372. As a rule, a State appoints different indi- 
Legations. yiduals as permanent diplomatic envoys to different 
* States, but sometimes a State appoints the same indi- 
; vidual as permanent diplomatic envoy to several 
^ States. As a rule, further, a diplomatic envoy 
! represents one State oidy. But occasionally several 
States appoint the same individual as their envoy, 

■ so that one envoy represents several States. 

Appoint- §373- In former times States used frequently’ to 
appoint more than one permanent diplomatic envoy 
Envoys, as their representative in a foreign State. Although 
this would hardly occur nowadays, there is no rule 
against such a possibility. And even now it happens 
frequently that States appoint several envoys for 
the purpose of representing them at Congresses and 
j Conferences. In such cases one of the several envoys is 
i appointed senior, to whom the others ai’e subordinate. 


See Mirus, 1 . c. I. §§ 117-119 
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V 

Keception of Diplomatic Envoys 

Vattel, IV. S§ 65-67 — Hall, § 98 — Phillimore, II. §§ 133-139 — Twiss, I. 

§§203-203 — Taylor, §§ 285-290 — Martens, II. § 8— Calvo, III. 

§5 1353-1356— Pradier-Fod^re, III. §§ 1253-1260— Fiore, II. 

Nob. 1118-1120— Eivier, I. pp. 455-457. 

§ 374. Every member of the Family of Nations Duty to 
that possesses the passive right of legation is under D°pio“ 
ordinary circumstances bound to receive diplomatic 
envoys accredited to itself from other States for the 
purpose of negotiation. But the duty extends neither V. 
to the reception of permanent envoys nor to thejf 
reception of temporary envoys under all circum-V 
stances. 

reggigmsod viiact-that ,a little bound . to| 

r^im , them, ^^ractf^^ ’j 

how ey ^ r, e veiy . fuU-Bnver^6ign Stata^^^^- aeskes 
voice., to be bnajcd- ^mong .the. States receives and 
sends pennanent enyoy8» .as .,\\nthout, ■ 

untlei;. . ^inesent. . cireunuitmices, , w ; iw a 

State 4p ,ha.vn . any_influenc . whatever ,^in intema- 
tipnal ..affairs. It is for this reason that Switzerland, 
which in former times abstained entirely from send- 
ing permanent envoys, has abandoned her former 
practice and nowadays sends and receives several. 

The insignificant Eiincipabty of-Xichte^^ i.s, as; 
far as I know, the only full-Sovereign State whidi 
neither sends nor receives one single permanent 
legation. 

But a State may receive a permanent legation fromj 
one State and refuse to do so from another. Thus,’ 
the Protestant States never received a permanent; 
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Jegation from the Popes, even when the latter were 
leads of A State, and they still observe this rule, 
although one or another of them, such as Prussia 
|for example, keeps a permanent legation at the 

atican. 

(2) As regards temporary envoys, it is likewise a 
generally recognised fact among those writers who 
assert the duty of a State to receive under ordinary 
circumstances temporary envoys that there are ex- 
ceptions to that rule. Thus, for example, a State 
jwhich knows beforehand the object of a mission 
jand does not wish to negotiate thereon can 
refuse to receive the mission. Thus, further, a bel- 
ligerent can refuse ^ to receive a legation from the 
; other belligerent, as war involves the rupture of all 
I'peaceable relation s . 

§ 375- likiLth.e.xefttsal.to^ au.ettvoyjiuist.not 
be.„muibimded .witli,. the. .ml upal. . to receive a pertai, ! i 
individual .as.-eiivo.Y. A State may be ready to receive 
|a permanent or temporary envoy, but may obje(;t to 
:the individual selected for that purpose. Inter- 
national Law gives no right to a State to insist upon 
the reception ol' such individual appointed by it as 
diplomatic envoy. Every. State, can mluse to receive 
jis . envoy a , persoii objectionable . to itselh And a 
Stai>e.xelxudng:.a.n individual, envoy .is., neither COinpehtid 
jto spedfy ivAat kind of objectioii y 
|t- t s oMfeQtipP- Thus, for example, most States refuse 
to receive one of their own subjects as an envoy 
from a foreign State.^ Thus, again, the King 

’ But this is not generally grant him all the privileges of 
recognised. See Vattel, .IV. § 67 ; such envoys, including exterritori- 
rhilliinore, II. §138; and Pradier- ality. Se e Ma cartnejiy, 

Fodtir^, III. No. 1255. L.B., 2413 :K 1 >., 'iSS: Article 15 of 

- In case a State receives one the R^glemcnt siir les Imniunitt's 
of its own subjects as diplomatic Diplomatiques, adopted in 1895 
envoy of a foreign State, it has to by the Institute of International 
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of Hanover refused in 1847 to receive a minister 
appointed by Prussia, because the individual was of 
the Eoman Catholic faitli. Italy refused in 1885 to 
receive Mr..Keiley as ambai^dor of the UnitecrStates 
of America because he had in 1871 protested against 
the amiexation of the Papal States. And when the 
United States sent the same gentleman as ambassador 
to Austria, the latter refused him reception on the 
ground that his wife was said to be a Jewess. Al- 
though, as is apparent from these examples, no 
State has a right to insist upon the reception of a 
certain individual as envoy, pra|‘.tice States 

Thus, 

in 1832 England did not cancel for three years the 
appointment of Sir Stratford Canning as ambassadori 
to Eussia, althougli the latter refused reception, and 
the post was practically vacant. In 1 885, wlien, as 
above mentioned, Austria refused receptkwi to a 
certain ambassador (rf the United States, the latter 
did not appoint another, although the lejected indi- 
vidual resigned, and the legation was for several 
years left to the care of a Charge d’ Affaires. To 
avoid such conflicts it is the good practice of many 
States never to appoint an individual as envoy without 
.liaviug ascertained beforehand whether the individual 
would be persona grata. And it is a customary ruh 
of International Law that a State which does not 
object to the appointment of a certain individual,| 
although its opinion has been asked beforehand, is’ 
bound to receive such individual. 

§ 376. In case a State does not obje(‘t to the re- 
ception of a person as diplomatic envoy accredited to 
itself, his actual reception takes plac-e as soon as he 

Law (see Annuaire, XIV. p. 244), diction.^ Bee rhilliuiore, II. § 135, 
denies, however, to such an and Twiss, 1 . 5 203. 
individual cxeniption from juris* 
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has arrived at the place of his designation. But the 
mode of reception differs according to the class the 
envoy belongs to. If he be one of the first, second, 
or third class, it is the duty of the head of the State 
to receive him solemnly in a so-called public audience 
Iwith all the usual ceremonies. For that purpose the 
(envoy sends a copy of his credentials to the Foreign 
OflBce, which arranges a special audience with the 
head of the State for the envoy, when he delivers 
in person his sealed credentials.^ If the envoy be a 
Charge d’ Affaires only, he is received in audience by 
the Secretary of Foreign Affairs, to whom he hands 
his credentials. Through the formal reception the 
envoy becomes offici.ally recognised and can officially 
commence to exercise his functions. But such of his 
privileges as exterritoriality and the like, which con- 
cern the safety and inviolability of his person, he 
must be granted even before his offitdal reception, as 
; hi£L..diaraiater,, aa., diplojoatatic. .eiivoy -is, couai^rctLio 
|date,,.jjOi„ fipjii the^^^t^^^^ of his official, receptionj but 
li from the time when his credentials were handed to 
thipi,, on leaving his, home State, his passports. 1 urpishieg 
I sufficient proof pf jjia dliplorna.t jp. . cha,ript^r. 

§ 377. It must be specially observed that all these 
details regarding the reception of diplomatic envoys 
accredited to a State do not apply to the reception 
of envoys sent to represent different States at a 
Congress or Conference. As such envoys are not 
accredited to the State on whose territory the Con- 
gress or Conference takes place, such State has lao 
competence to refuse the reception of the appointed 
envoys, and no formal and official reception of the 
latter by the head of the State takes place. The 

‘ Details concerning reception of envoys are given by Twiss, I. 
§ 215, and Hivier, I. p. 467. 
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appointing States merely notify the appointment of 
their envoys to the Foreign Office of the State on 
whose territory the transactions take place, the 
envoys call upon" the Foreign Secretary after their 
arrival to introduce themselves, and they are 
courteously received by him. They do not, however,^ 
hand in to him their Full Powers, but reserve then| 
for the first meeting of the Congress or Conferencej 
where they produce them in exchange with on 
another. 


VI 

Functions op Diplomatic Envoys 

Biner, I. § 37--UIlmann, § 39— Bonfils, Nos. 681-683— Pradier-Fo- 
der^, III. §§ 1346-1376. 

§378. A distinction must be made between fuRCtifiRs OnDipio- 

of permanent envoys and of eiDgays fiBL AemPorary Functions 

purposes . The functions of the latter, who atp phlipr « genotai. 
eaKoyR...,cfiiemQaiiU-.^iR-....8uxffi....(emvoys..,4)i 

4 ei«Wte, negotiadons. 
Con^J^sss§S™aRd^CQllferences 4 .axe,..d^ 
bxlhfi-Verj.BWr^^^ It is llie 

f unctions of lhS:.permaRent...einvC!ys which demand a 
closer consideration. These regular functions jnay 

of negotiation, 

obsierYation, and protection. But besides these 
regular functions a diplomatic envoy may be charged 
with other miscellaneous functions. 

§ 379. A permanent ambassador or other euvoyj N egotia - 
represents his home State in the totality of its inter 4 
national relations not only with the State to which he; 

-4 . ,W .............. . V 

i^^accreditedj but also with other States. He is the' 

VOL. l. p p 
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mouthpiece of the head of his home State and its 
Foreign Secretary as regards communications to be 
made to the State to which he is accredited. He like- 
wise receives communications from the latter and 
reports them to his home State. In this way not 
pnly are international relations between these two 
States fostered and negotiated upon, but such inter- 
piational affairs of other States as are of general 
interest to all or a part of the members of the Family 
f Nations are also discussed. Owing to the fact that 
all the more important Powers keep permanent lega- 
tions accredited to one another, a constant exchange 
of views in regard to affairs international is taking 
place between them. 

§ 380. But these are not all the functions of perma- 
nent diplomatic envoys. Thair task is, further, ..to 

.0^ 

It is 

ihrough these reports that every member of the 
family of Nations is kept well informed in regard to 
he army and navy, the finances, the public opinion, 
he commerce and industry of foreign countries. 

§ 381 . A jJiiid..task„.oJ. diplfimatic 
protectipp of tfia persons, property, and interests of 
such subjects of their home States ^ j,re within the 
boundaries o^^ the State to which they a,re accredited. 
If such subjects are wronged without being able to 
find redress in the ordinary way of justice, and ask 
the help of the diplomatic envoy of their home State, 
|he must be allowed to afford them protection. It is 
for the Municipal Law and regulations of his home 
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State, and not for International Law, to prescribe tea 
an envoy the limits within which he has to afford| 
protection to his compatriots. 

§ 382. Negotiation, observation, and protection Miscci- 
are tasks common to all diplomatic envoys of every Functions. 
State. But a State may order its permanent envoysl 
to perform other tasks, such as the registration oL 
deaths ,. T3irth& ^acd.Ji^«wa«e»^eulMect& home ^ 

Stote,Jb^g8Jhisa4ikot,jpl-t^ ipaMhg..attt.of| 

pjISgports for jthe^^^ But in doing this s 

a State must be careful not to order its envoys to 
perform such tasks as are by the law of the receiving i 
State exclusively reserved to its own officials. Thus, 
for instance, a State whose laws compel persons who 
intend marriage to conclude it in presence of its regis- 
trars, need not allow a foreign envoy to legalise a 
marriage of compatriots before its registration by the 
official registrar. So, too, a State need not allow a| 
foreign envoy to perform an act which is reserved fori 
its jurisdiction, as, for instance, the examination of| 
witnesses on oath. 

§ 383. But it must be specially emphasised that En.ycffs 
envoys must not interfere with, the internal political "ntericro 

certainly Di^ongs to their functions to watch the 
political events and the political parties with a 
vigilant eye and to report their observations to their 
home States. But 

>certain political party, or to threaten another. If 
Inevertheless they do so, they abuse their position. 

And it matters not whether an envoy acts thus on his 
own account or on instructions from his home State. 

|No strong self-respecting State will allow a foreign 
jenvoy to exercise such interference, but will either 
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request his home State to recall him and appoint 
another individual in his place or, in case his inter- 
ference is very flagrant, hand him his passports 
and therewith dismiss him. History records many 
nstances of this kind,^ although in many cases it is 
doubtful whether the envoy concerned really abused 
his office for the purpose of interfering with internal 
politics. 


VII 

Position op Diplomatic Envoys 

, § 384. DiplQmatiCw.£aLvoys .ajre - just as Htd 
jects of .IntetuaUoual' .1^ h,eads of,,.. .,arg ; 
and the arguments regarding the position of sucli 
heads ^ must also be applied to the position of 
diplomatic envoys, which is given to them by Inter- 
national Law not as individuals but as representative 
organs of their States. It is derived, not from 
personal rights, but from rights and duties of 
their home States and the receiving States. All the 
privileges which are possessed by diplomatic envoys 
according to International Law are not rights given 
to them by International Law, but rights given by 
the Municipal Law of the receiving States in com- 
pliance with an international right of their home 
States. For International Law gives a right to every 
State to demand for its diplomatic envoys gertain 
arivileges from the Municipal Law of a foreign State. 
Thus, a,.diplQmaJic_eu¥tQt..i8....U^^^ .but, anj 

w * See Hall (§ 98**) and Taylor States of America for an alleged 
■/(§ 322), who both discuss a number interference in the Presidential 
of cases, especially that of election. 

Sack^o, who received his^imss- ® See above, J 344. 
ports in 1888 fiom the United 
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§ 385. Privileges due to diplomatic envoys, apart 
from c ^yem oniltl lipnoi^rs, have reference to tlieir 
i nviol^ h4i^y their so-called ej:territpriality. 

The tgaggl^ why these privileges must be panted 

and, further, that 
th^Y could- no^ exerdae their fnpc^ons perfect|v 

it is 

obvious that, were they liable to ordinary legal and 
political interference like other individuals and thus 
more or less dependent on the good-will of the 
Government, they might be influenced by personal 
considerations of safety and comfort to such a degree 
as would materially hamper the exercise of their 
functions. It is equally clear that lialiiJity to inter- 
ference with their full and free intercourse with their 
home States through letters, telegrams, and couriers 
would wholly nullify their raison d'Hre. In this case 
it would be impossible for them to send independent 
and secret reports to or receive similar instructions 
from their home States. From the consideration of 
these and various cognate reasons their privil eges 


Privileges 
due to 
Diplo- 
mat] o 
Envoys. 


^ Seo above, § 12 1. leges of diplomatic envoys, and 

The Institute of International drafted a body of seventeen rules 
Law, at its meeting at Cam- in regard thereto. (See Anmi- 

bridge in 1895, discussed theprivi- aire, XIV. p. 240.) 
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vm 

Inviolability op Diplomatic Envoys 

Vattel, IV. §§ 80-107*— Hall, §§ 50, 98*— Phillimore, IL §§ 154-175— 
Twiss, I. §§ 216-217 — Ullmann, § 40— GefTcken in Holtzendorff, 
HI. pp. 648-654 — Rivier, I. § 38— ;Bonfils, Nos* 684-699 — 
Pradier-Foder^, III. §§ 1382 1393 — Fiore, IL Nos. 1127-1143— 
Calvo, III. §§ 1480-1498 — Martens, II. § ii — Crouzet, “De 
rinviolabilit^ . . . des agents diplomatiques (1875). 


Protec- § 386. DiploTOtjc envoys Me just as sacrosan ct as 
toDipio- heads of States. They must, therefore, on the one 
Entoys. ^ hand, be afforded special prQteeti 9 .n„ as regards the 
I s^ety oLl heir, persons, and, on the other hand, they 
?! must be exempted from every kind of criminal juris- 
s; diction of the receiving States. Now the protection 
Mue to diplomatic envoys must find its expression not 
only in the necessary pohce measures for the preven- 
tion of ofiences, but also in specially severe punish- 
ments to be inflicted on offenders. Thus, according to 
English Criminal Law,^ every one is guilty of a mis- 
demeanour who, by force or personal restraint, 
[violates any privilege conferred upon the diplomatic 
’representatives of foreign countries, or who*"^ sets 
forth or prosecutes or executes any writ or process 
whereby the person of any diplomatic representative 
of a foreign countiy or the person of a servant of any 
such representative is arrested or imprisoned. Tlie 
p ^pfoct iim..-Q£.iiiplQmatic envoys is not restricted to 
th£iiL_.QMD.„4)fiXSja^ ext§iided to the 

SagtftbMS. 

les id a ao e, t l ie i r .,,Tamhure...... carriages^^^^^^^ 

likewise to their intercourse y(fith thefo h^^ 
by letters, telegrants, and special, mes|en^ 


* Sec Stephen's Digest, articles 96-97. 
7 Anne, c. XII. §§ 3-6. 
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§ 387. As regards the exemption of diplomatic 
envoys from criminal jurisdiction, the theory and 
practice of International Law agree nowadays ^ upon 
the fact that the tsmYiag.„MhgAJiaYe,. ,m.-T^ 
u nder any circumstances whatev(e£, to prosecute 
and punish diplomatic jenvOTS. But ti^-..Qufisti9P 
ia.. not settled among writers on International Law 

!the , laws 

of the receiving States concern diplomatic envoys 
at all,'^ so that the latter have to comply with 
such commands and injunctions, although the fact 
is established that they can never be prosecuted 
and punished for any breach.^ This question ought 
to be decided in the negative, ioc. a dipkmiatic j^ 
must in no point be considered under the legal 
authority of the receiving State. But this does not 
mean that a diplomatic envoy must have a right to 
do what he likes, The presupposition of the privi- 
leges he enjoys is that he acts and behaves in such 

a^«]tBltpner ..as harjnopises with the internal pydeJ 
of the receiving State. He is therefore expected 
voluntarily to pomply with all such commands and 
injunctions of the Municipal Law as do not restrict 
him in the effective exercise of his functions. Iri 
case he acts and behaves otherwise, and disturbs 
thereby the internal order of the State, the lattei 
will certainly request his recall or send him back at 
once. 

History records many cases of diplomatic envoys 
who have conspired against the receiving States, but 
have nevertheless not been prosecuted. Thus, in 
1584, the Spanish Ambassador j \feridnza i n England 

' In former times thexo was no cussed by Beling, “ Die strafreoht 
unanimity among publicists. (See liche Bedoutung der Exterritoria 
Phillimore, 11. § 154.) litiit” (1896), pp. 71 90. 

* The point is thoroughly dis- 
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plotted to depose Queen Elizabeth ; he was ordered 
to leave the country. In 1587 the French XniMi^ 
Mddr in Ehglahdr l/Aubesp ine. conspired against the 
life of Queen Elizabeth ; he was simply warned no i. 
to commit a similar act again. In 1 6^4 the French 
ArdBassMor in England, De Epss . conspired against 
the life of Cromwell ; he was ordered to leave the 
country within twenty-four hours. ^ 

I 388. As diplomatic envoys are sacrosanct, the 
princ iple of their inviolability is generally recognised. 
;!|ut tj^ipre pne except For 
commits an act of violence which disturbs the inter- 
nahorder of the. receiving Stnte in such a manner as 
makes it necessary to put him under restraint for the 
purpose of preventing similar acts, or in. i " .ase he 
tfOn.<jpirfl.s against the receiving State and the con- 
spiracy can be made futile only by putting him under 
restraint, 

although he must in due time be safely sent home. 
Thus in 1717 the Swedish Ambassador GyUenburg 
in London, who was an accomplice in a plot against 
King George I., was arrested and his papers were 
searched. In ly 18 the Spanish Ambassador Prince 
Cellamare in France was placed in custody be- 
cause he organised a conspiracy against the French 
Government.^ And it must be emphasised that a 
diplomatic envoy caimot make it a point of complaint 
i£,injured in consequence of his own unjustifiable 
b eha viour, as for instance in attacking an individual 
who in self-defen(!e retaliates, or in unreasonably or 
wilfully placing himself in dangerous or awkward 
positions, such as in a disorderly crowd.^ 

' These and other cases are are given by Phillimore, II. §§ i66 
iiscussed by Phillimore, II. §§ 160- and 1 70. 

165. 3 See article 6 of the rules 

Details regarding these cases regarding diplomatic immunities 



EXTERRITORIALITJT OF DIPLOMATIC ENVOYS 44 1 



IX 

Eitereitoeialxty oj? Diplomatic Envoys 


Vattel, IV. §§ 80-119 — Hall, §§ 50, 52, 53 — Westlake, 1 . pp. 263-273 — 
Phillimore, 11 . §§ 176-210— Taylor, §§ 299-315— Twiss, 1 . §§ 217- 
221 — Ullmann, § 40 — Geffcken in Holtzendorff, III. pp, 654-659 — 
Rivier, 1 . 38 — Bonfils, Nos. 700-721 — Pradier-Foder^, III. 5 § 139^ 
1495— Fiore, Nos. 1145-1163— Calvo, III. 5 § 1499-1531— 

Martens, II. §§ 12-14 — Gottschalck, “Die Exterritorialitat der 
Gesandten’* (1878) — Heyking, “ L’exterritorialit^ (1889) — Odier, 
“Des privileges et immunites des agents diplomatiques ” (1890) — 
Vercamer, “Des franchises diplomatiques et specialement de 
rexterritorialite ** (1891)— Droin, “ L*exterritorialit 4 des agents 
diplomatiques ” (1895). 

§ 389. The which must be granted 

to diplomatic envoys by the Municipal Laws of all 
the members of the Family of Nations is not, as in 
the case of sovereign heads of States, 
principle par in parem non habet imperium, but on 
thfujjecfissity Jh,R$ . euyoy^ mjist^ ^ tlig piirppse of 
fulfilli ng their duties, be, igdepeiid,ent of the jurisdic- 
tion, the control^ and the like ,p| tlm rfic 

in this as in every other ease, .is, a 
fiction oply, for diplomatic envoys are in reality nol 
withputj ^ut within, the territories of the receiving 
States, Tfie term “Exterritoriality ” is nevertheless J 
valuable, because it demonstrates clearly the fact 
that egvoys must in n^^^ treated as though 

they w ere not within ^^ t^^ territory'; of the receiving 
State s.^ And the so-called exterritoriality of envoys 
is actualised by a body of privileges which must 
be severally discussed. 


adopted by the Institute of Inter- Droin, L’exterritorialite des agents 
national Law at its meeting at diplomatiques (1895), pp. 32-43), 
Cambridge in 1895 (Annuaire, all publicists accept the term and 
XIV. p. 240). the fiction of exterritoriality. 

^ With a few exceptions (see 
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Inmunity §390. JrM of 

ciie.T* 48 SWfi*l®» the so-called Franchise de Vhdt el. The 
present immunity of domicile has developed from the 
former condition of things, when the official resi- 
dences of envoys were in every point considered to be 
. outside the territory of the receiving States, and 
when this exterritoriality was in many cases even 
extended to the whole quarter of the town in which 
such a residence was situated. One used then to 
speak of a Franchise du quartier or the Jus qtcarte- 
riorum. And an inference from this Franchise du 
quartier was the so-called right of asylum, the envoys 
claiming the right to grant asylum within the boun- 
daries of their residential quarters to every individual 
who took refuge there.^ But already in the seven- 
teenth, century most States opposed this Franchise du 
quartier, which totally disappeared in the eighteenth 
ce ntury , leaving behind, however, the claim of the 
envoys to grant asylum within their official residences. 
Thus, when in 1226 the Duke of Eipperda, first 
Minister to Philip V. of Spain, who was accused of 
high treason and had taken refuge in the residence 
of the English ambassador in Madrid, was forcibly 
arrested there by order of the Spanish Government, 
the British Government complained of this act as a 
violation of International Law.^ Twenty-one years 
later, in 1 747, occurred a similar case in Sweden. A 
merchant named Springer was accused of high treason 
and took refuge in the house of the English ambas- 
sador at Stockholm. On the refusal of the English 

^ Although this right of asylum cessione pendct ejus apud quern 
was certainly recognised by the agit. Istud enim juris gentium non 
States in former centuries, it is of est.*' See also Bynkershoek, De 
interest to state that Grotius did foro legat. c. 21. 
not consider it postulated by * See Martens, Causes C^l^bres, 
International Law, for he says of I. p. 178, 
this right (II. c. 18, § 8) : “ Ex con- 
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envoy to surrender Springer, the Swedish Govern- 
ment surrounded the embassy with troops and ordered 
the carriage of the envoy, when leaving the embassy, 
to be followed by mounted soldiers. At last Springer 
was handed over to the Swedish Government under 
protest, but England complained and called back her 
ambassador, as Sweden refused to make the required 
reparation.^ As these two examples show, the right of 
asylum, although claimed and often conceded, was 
nevertheless not universally recognised. During the 
nineteenth century all remains of it vanished, and 
when in 1867 the French envoy in Lima claimed it,; 
the Peruvian Government refused to concede it. 

Nowadays the official residences of envoys are 
a sense and for some jpoints pnly^ considered as 
tEbupi they were outside the territory of the receiv- 
ing States. For the immunity of domicile granted to 
diplomatic envoys comprises the inaccessibility of 
these residences to the officers of justice, police, 
revenue, and the like, of the receiving States without! 
the special consent of the respective envoys. There-j 
fore, no act of j urisdiction or administration of the 
receiving Governments can take place within these 
residences, except by special permission of the envoys. 
And the stables and carriages of the envoys are con- 
sidered to be parts of their residences. But such) 
immunity of domicile is granted only in so far as it is) 
necessary for the independence and inviolability oft 
the envoys and the inviolability of their officialj 
'documents and archives. If an envoy abuses this| 
immunity, the receiving Government need not bear itj 
passively. TherQ is, therefore, no obligation qn _tlj,d . 
part of the receiving State to grant an envoy thef 
right of affording asy^lum to criminals or to oilier^ 
' Sec Martens, Causes C41^bres, II. p. 52 . 
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in(^;^^idiials> ^ofc belQPg^ii^ suite. ^ Ofcotirse, an 

envoy need not deny the entrance to criminals who 
want to take refuge in the embassy. But he must 
surrender them to the prosecuting Government at its 
request, and, if he refuses, any measures may be 
taken to induce him to do so, apart from such as 
would involve an attack on his person. Thus, the 
embassy may be surrounded * by soldiers, and 
eventually the criminal may even forcibly be taken 
(Out of the embassy. But such measures of force are 
justifiable only if the case is an urgent one, and after 
the envoy has in vain been required to surrender the 
i criminal. Further, jf a cr^nei, is . cpHi?riitte 4 iMide 
the h ouse of jan envoy by an individual, yrho d^^^^ 
en joy personally 4 he privilege o£. exterritoriality, tfie 

■pjgpt. The case of Nikits chenkow, which occurred in 
Paris in 1 867, is an instance thereof. Nikitschen- 
kow, a Bussian subject not belonging to the Eussiati 
Embassy, made an attempt on and wounded a 
member of that embassy Within its official residence. 
The French police were called in and arrested the 
criminal. The Bussian Government require<l his 
extradition, maintaining that, as the crime was com- 
mitted inside the Bussian Embassy, it fell exclusively 
under Bussian jurisdiction ; but the French Govern- 
ment refused extradition and Bussia dropped her 
claim. 

Again, an envoy has no right to seize a subject of 
[ his home State who is within the boundaries of the 
Ireceiving State and keep him under arrest inside the 
‘Opaba^sy with the intention of briiiging him away 

^ ’ But according to Hall (§ 52) Spanish -American Bepublics. See 

I the custom of granting asylum to also Westlake, I. p. 272, and Moore, 

\ political refugees in the houses Asylum in Liegations and Oon- 
i of the envoys still exists in the sulates, and in Vessels (1892). 
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into the power of his home State. An instance 
thereof is the case of the Chinaman Sun Y at Sen 
which occurred in London in i 8q6. This was”li 
political refugee from" China living in London. He 
was induced to enter the house of the Chinese 
Legation and kept under arrest there in order 
to be conveyed forcibly to China, the Chinese 
envoy contending that, as the house of the legation 
was Chines^e territory, the English Government 
had no right to interfere. But the latter did 
interfere, and Sun Yat Sen was released after 
several days. 

§ 391. The second privilege of envoys in reference 
to their exterritoriality is their exemption from 
criminal and civil jurisdiction. As their exemption 
from criminal jurisdiction is also a consequence of their 
inviolability, it has already been discussed,^ and wo 
have here to deal with their exemption from civil 
jurisdiction only. Hq civil action of any kind can bejt 
brought against them in the Civil Courts of the re-f 
ceiving. States as regards debts, and the like. Theyl 
cannot be arrested for debts, nor can their furniture,! 
their carriages, their horses, and the like, be seized for 
debts. They cannot be prevented from leaving the; 
country for not liaving paid their debts, nor can their] 
passports be refused to them on the same account.^ 
Thus, when in 1772 the French Government refused 
the passports to Baron de Wrecl x. the envoy of the 
Landgrave of Hesse-Cassel at Paris, for not having 
paid his debts, all the other envoys in Paris com- 
plained of this act of the French Government as a 
violation of International Law.” Bnt the rule thatt 
an envoy is exempt from the civil jurisdiction has 
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‘ See above, 5 § 3B7''388. 

Sec Martens, Causes Celebres, II. p. i lo. 
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If w envoy, eaters an appear- 
ance, tom action against himself, further, if he him- 
self brings m action under the jurisdiction of the 
receiving State, the courts of the latter have civil 
jurisdiction in such cases over the envoy. the 

same is valid as regards real property held within the 
boundaries of the receiving State by an envoy, not in 
|his official character, but as a private individual, and 
/as regards mercantile ^ ventures he might engage in 
‘ on the territory of the receiving State. 

§ 392. The third privilege of envoys in reference to 
their exterritoriality is exemption from ^pbpqena as 
witiicsses. ^p„.envoy can be obliged, or even required, 
tQ, appear as a witness ip a civil or criminal or 
administrative Court, nor is an envoy obliged to give 
evidence before a Commissioner sent to his house. If, 
however, an envoy chooses for himself to appear as a 
witness or to give evidence of any kind, the Courts 
can make use of such evidence. A remarkable case 
of this kind is that of the Dutch envoy Dubois in 
Washington, which happened in 1856. A case of 
homicide occurred in the presence of M. Dubois, and, 
as his evidence w^as absolutely necessary for the trial, 
the Foreign Secretary of the United States asked 
Dubois to appear before the Court as a witness, 
recognising the fact that Dubois had no duty to do 
so. When Dubois, on the advice of all the other 
diplomatic envoys in Washington, refused to comply 
with this desire, the United States brought the matter 
before the Dut(;h Government. The latter, however, 
approved of Dubois’ refusal, but authorised him to 
give evidence under oath before the American 

' Enf'lish Municipal Law diction to foreign envoys. (See 
grants, however, even in such Westlake, I. p. 267.) 
cases, exemption from local juris- 
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Foreign Secretary. As, however, such evidence 
would have had no value at all according to the local 
law, Dubois’ evidence was not taken, and the 
Government of the United States asked the Dutchj 
Government to recall him.^ 

§ 393. The fourth privilege of envoys in reference to 
their exterritoriality is |^^^|||ptiop frpm ^ 
the receiying; Stages. Orders and regulations of the 
^lice do in no way bind them. On the other hand, 
this exemption from police does not contain the 
privilege of an envoy to do what he likes as regards 
matters which are regulated by the police. Although 
such regulaticms canin no way bind him, an envoj 
enjoys the privilege of exemption from policy wndct 
^h_e presupposition that he acts and behaves in such a 

the internal order of the 
fceceiving State. Ete is, therefore, expected to comply 
voluntarily with all such commands and injunctions 
of, Jtlm, local aSj on the one hand, do not 

restrict him in the effective exercise of his duties, 
and, on the other hand, ape, of . importance lor^ 
general order and safety of the commuiiity. Oi 
course, he cammkJifi..pjani.shed if he acts otherwise, 
but the receiving Government may request his 
recall or even be justified in other measures of such 
a kind as do not injure his inviolability. Thus, for 
instance, if in time of plague an envoy were not 
voluntarily to comply with important sanitary 
arrangements of the local police, and if there were 
great danger in delay, a case of necessity would be 
created and the receiving Government would be 
justified in the exercise of reasonable pressure upon 
the envoy. 

§ 394. The fifth privilege of envoys in reference to 

' See Wharton, I, § 98, and Calvo, III. § 1520. 
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1, their exterritoriality is- Qj^gjtjplion ^ the 

phe. As an envoy, through his exterritoriality, is 
considered not to be subjected to the territorial 
supremacy of the receiving State, he must be exempt 
from aU direct personal taxation and therefore need 
not pay either income-tax or other direct taxes. As 
regards rates, it is necessary to draw a distinction. 
Payment of rates imposed for local objects from which 
an envoy himself derives benefit, such as sewerage, 
lighting, water, night-watch, and the like, can be 
required of the envoy, although this is often ^ not 
done. . Other rates, however, such as poor-rates and 
the like, he cannot be requested to pay. As 

regards custcuas djities. International Law does 

not c laim the exemption of envoys therefrom. 
Practically and by courtesy, however, the Municipal 
Laws of many States allow diplomatic envoys 
within certain limits the entry free of duty of goods 
intended for their own private use. If the house of 
an envoy is the property of his home State or his own 
property, th n house need not be exempt from property 
tax, although it is often so by the courtesy of the 
receiving State. Such property tax is not a personal 
and direct, but an indirect tax. 

§ 395. A sixth privilege of envoys in reference to 
their exterritoriality is the so-called Eight of Chapel 
{Droit de chapelle or Droit du mite). This is the 
privilege of having a private chapel for the practi(;e 
of his own religion, which must be granted to ay 
envoy by the Municipal Law of the receiving State. 
A privilege of great worth in fomier times, when 

' “ It has been held in England p ho quotes the cases of ^rhiMon 
hat the payment of local rates iy., (16 Q.B. T52) and 

annot be enforced by suit or Maeaxtney v. Oarhut (L. R., 24 
distress against a member of a 
^mission,” says Westlake, L p. 268, 
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freedom of religious worship in most States was 
unknown, it has at present an historical value only. 

But it has not disappeared, and might become again 
of actual importance in case a State should in the 
future give way to reactionary intolerance. It must, 
however, be emphasised that the right of chapel 
must only comprise the privilege of religious wor- 
ship in a private chapel inside the official residence 
of the envoy. No right of having and tolling bells 
need be granted. The privilege includes the office 
of a chaplain, who must be allowed to perform 
every religious cei'eniony within the chapel, such 
as baptism and the like. It further iiududes per- 
mission to aU the compatriots of the envoy, even 
if they do not belong to his retinue, to take part in 
the service. But the receiving State need not allow 
its own subjects to take part therein. 

§ 396. The seventh and last privilege of envoys in Seir-juiis 
reference to their exterritoriality is ^elfjurisdiction 
within certain limits. As the members of his retmue 
are ..considered exterritorial, the receiving State has 
no jurisdiction over them, and the home State may 
tlierefore delegate such civil and criminal jurisdic- 
tion 1^9 tlie envoy. But no receiving State is required 
to grant self-jurisdiction to an ambassador beyond 
a certain reasonable limit. Thus, an envoy must 
have jurisdiction over his retinue in matter s of dis- 
cipline, he must be able to order the arrest of a 
member of his retinue who lias committed a crime 
and is to be sent home for his trial, and the like. 

But no civilised State would nowadays allow an 
envoy himself to try a member of his retinue. 

This was done in former centuries. Thus, in 1603, 

Sully, who was sent by Henri IV. of France on 
a special mission to England, called together a 
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French jury in London and had a member of his 
retinue condemned to death for murder. The con- 
victed man was handed over for execution to tlin 
English authorities, but James I. reprieved him.^ 


X 

Position oj’ Diplomatic Envoys as regards 
Third States 

Vattel, IV. §§ 84-86— Hall, §§ 99-101— Phillimore, II. §§ 172 175 
— Taylor, §§ 293-295— Twiss, I. § 222— Wheaton, S 242-247 
— Ullmann, § 42 — Geffcken in Holtzendorff, III. pp. 665-668— 
Heffter,§ 207 —liivier, § 39— Pradier-Fodores III. § 1394— Fiore, 11 . 
Nos. 1143-1144— Calvo, III. §5 1532-] 539. 

§ 397. Although, when an individual is accredited 
as diplomatic envoy by one State to another, these 
two States only are directly concerned in his appoint-^ 
ment, the question must be discussed, what positio'i 
such envoy has as regards third States in tlipsd 
cases in wliich he comes in contact with themi 
Seve ral such cases are possible. An envoy may, first, 
travel through the territory of a third State to reach 
the territory of the receiving State. Or, an envoy 
accredited to a belligerent State and living on tlie 
'latter’s territory may be found there by the other 
belligerent who militarily occupies such territory. 
And, lastly, an envoy accredited to a certain State 
might interfere with the aflairs of a third State. 

§ 398. If an envoy travels through the territory 
of a third State incognito or for his pleasure only, 
there is no doubt that he cannot claim any special 
privileges whatever. He is. in ..exactly, the same 
position as any other foreign iiidiyidual travellin.u 

‘ See Martens, Causes Celebres, 1 . p. 391. See also the two 
reported by Calvo, III. § 1545. 
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on this territory, although by courtesy he might be 
treated with particular attention. But matters are| 
different when an envoy on his way from his ownf 
State to the State of his destination travels through I 
the territory of a third State. If the seiiding and* 
the receiving States are not neighbours, the envoy 
probably has to travel through the territory of a 
third State. Now, avS the institution of legation is a 
necessary one for the intercourse of States and is 
firmly established by International Law, there ought to ? 
be no doubt whatever that such third State must grant ; 
t.hf^ yight of. innocen t...paaaage (Jus ti'ansitus inno.vii)\ 
to the envoy, provided that it is not at wai" with thel 
sending or the receiving State. But na..athex pi’ivi^ 
leges.^ especially those of inviolability and exterri-l 
toriality need be granted to the envoy. And th^ 
riglit of innocent passag e does not include the right 
to stop on the territory longer than is necessary for 
the passage. Thus, in 1854, the French Government 
did not allow the United States envoy, Soulie, who 
had landed at Calais on his way to Madrid, to stop 
in Fi-auce, because he was a French refugee natural- 
ised in the United States.^’ And it must be specially 
remarked that no right of passage need be granted 
if the third State is at war with the sending or 
receiving State. The envoy of a belligerent, who 
travels, through the teriutory of the other belligerent- 
to reach the place of his destination, may be seized j 
and treated as a prisoner of war. Thus, in 1 744, when 
the French Ambassador, Marechal de Belle-lsJe, on 
his way to Berlin, passed throiigh the territory of 
Hanover, which country was then, together with 

* The matter, which has always quotes the opinion of Grotius, 
been disputed, is fully discussed llynkershoek, and Vattel. 
by Twiss, 1. § 222,* who also ^ See Wharton, I. § 97. 
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England, at war with France, he was made a prisoner 
of war and sent to England. 

§ 399. When in time of war a belligerent occupies 
[the capital of an enemy State and finds there envoys of 
iother States, these envoys do not lose their diplomatic 
Ipriyileges as long as the State to which they are ac- 
bredited is in existence- As ipilitary occupation does 
pot extinguish a State subjected thereto, such envoys 
do not cease to be envoys. On the other hand, they 
are not accredited to the belligerent who has taken 
possession of the territory by military force, and the 
question is not settled yet by International Law how 
far the occupying belligerent has to respect the 
inviolability and exterritoriality granted to such 
envoys by the law of the land in compliance with 
a demand of International Law. It may safely be 
maintained that he must grant them the right to 
leave the occupied territory. But must he likewise 
grant them the right to stay? Has he to respect 
their immunity of domicile and their other privileges 
in reference to their exterritoriality ? Heither cus- 
tomary rules nor international conventions exist as 
regards these questions, which must, therefore, be 
^ treated as open- The only case which occurred 
concerning this problem is that of Mr. Washburn e, 
ambassador of the United States in Paris during tlie 
siege of that town in 1870 by the Germans. This 
ambassador claimed the right of sending a mes- 
senger with despatches to London in a sealed bag 
through the Gennan lines. But the Germans refused 
I to grant that right, and did not alter their decision 
i although the Government of the United States pro- 
j tested.^ 

§ 400. There is no doubt that |ip.,.enyQy .uWiSt-JlCit 
‘ See ^Vharton, I. § 97. 
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gjiah third State. Tli'usi in "iy^4, the Marquis de state- 
Monti , the French envoy in Poland, who took an 
active part in the war between Poland and Eussia, 
was made a prisoner of war by the latter and not 
released till 1736, although France protested.*^ 


XI 

The Ebtinue op Diplomatic Envoys 

Vattel, IV. §§ 120-124 — Hall, § 51 — Phillimore, II. §§ 186-193 — 

Twiss, I. § 218 — Ullmann, *§§ 37, 41 — Geffcken in Holtj^endorfiP, 

III. pp. 660-661 — Hefl^er, § 221 — Bivier, L pp. 458-461 — Pradier- 
Fod^r^*, HI. §§ 1472-1486 — Fiore, II. Nos. 1164-1168 — Cairo, III. 

§§ 1348-1350 — Martens, IL § 16. 

§401. The individuals accompanying an envoy i)iff«ent 
oluciaily, or in his private service, or as members ol Members 
his family, or as couriers, compose his j^gUfiue. The ‘’fBetmue 
members of the retiuue belong, therefore, to foui~ 
clftR.ttes. All those individuals who are , 
cially a ttackeil to an envoy are 
Igg^on and are appointed by the home State of the 
envoy. To this first class belong the Councillors. 
Attaches, Secretaries of the Legation ; the Chancellor 
of the Legation and his assistants ; the intei’preters, 
and the like ; the chaplain, the doctor, and the legal 
advisers, provided that they are appointed by the; 
liome State and sent specially as members of the' 
legation. A list of these members of legation is 
handed over by the envoy to the Secretary for 


See Martens, Causes Celebres, T. j). 207. 
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Foreign Affairs of the receiving State and is revised 
froni time to time. The Councillors and Secretaries 
I of Legation are personally presented to the Secretary 
i for Foreign Aflhirs, and very often also to the head 
of the receiving State. The second class comprises 
all those indiAdduals who are in the private servic e 
of the envoy and of the members of legation, such 
as servants of all kinds, the private secretary of the 
envoy, the tutor and the governess of his children. 
The third class consists of the Tne^jpla^ra gf-Ll^e family 
of the epYoy- — namely, his wife, children, and such 
of his other near relatives as live within his family 
and under his roof. And, lastly, the fourth class 
consists of the ^q-called couriers . They are the 
bearers of despatches sent by the envoy to his home 
State, who on their way back also bear despatches 

( from the home State to the envoy. Such couriers 
are attached to most legations for the guarantee of 
the safety and secrecy of the despatches. 

§ 402. It is a generally recognised ‘ rule of Inter- 
inational Law tliat the . members of a legation are as 
i i^i yiolab le ajad exterritorial as the , enyoy himself. 
They must, therefore, be granted by the receiving 
State exemption from criminal and civil jurisdiction, 
exemption from police,” subpoena as witness, and 
taxes. They are considered, like the envoy himself, to 
letain their domicile within their home State. Children 
born to them during their stay within the receiving 
State are considered born on the territory of the 
home State. And it must be emphasised that 


^ Some authors, however, plead 
for an abrogation of this rule 
(See Martens, IL § 16.) 

^ A case of this kind occurred 
in 1904 in the United States. Mr. 
Qu|ney, Secretary of the British 


Legation at Washington, was fined 
by the police magistrate of Lee, in 
Massachusetts, for furiously driv- 
ing a motor-car. But the judgment 
was afterwards annulled, and the 
fine imposed remitted. 
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privileges 

§ 403. It is a customary rule of International Ijaw 
that the receiving State must grant to aJl pei'sons in. 
tjje^private service of the . envay and of the members 
pf hie . legation, provided such persons are not 
subjects of the receiving State, 

4 nd criminal juris<]i c,tkm..^~ But the envoy can dis- 
claim these exemptions, and these persons cannot then 
claim exemption from police, immunity of domicile, 
and exemption from taxes. Thus, for instance, if 
such a private servant commits a crime outside the 
residence of his employer, the police can arrest him ; 
he must, however, be at once released if the envoy 
does not waive the exemption fi'ora criminal juris- 
diction. 

§ 404. Although the wife of the en voy, his children, 
and such of his near relatives as live witliin his family 
and under his roof belong to his retinue, there is 
a distinction to l)e made as regards their privileges. 
Ilis -^^e must , certaiidy be granted | 

in so far as they concern inviolability and exterri-| 
toriality. As regards, however, his children and 
other relatives, no general rule of International Law 
can safely be said to be generally recognised, bjut 
that tliey rnust be .granted exem^ipiiJrQm,,jinI 
crimbial-rju^-sdiii-tjqa- But even this rule wa,s 
fomierly noj^ generally recognised. Thus, whetv in 
i’ 62‘3‘ X>bli' Fahta^^^ brother of the Portu- 

guese ambassador in London and a member oi' his 

^ This rule seems to be every- the embassy aud charged before a 
where recognised except in this local magistrate, and the British 
country. When, in 1J27, a coach- Foreign Office refused to recognise 
man of Mr. Gallatin, the American the exemption of the coachman 
Mihrsier H committed from the local jurisdiction, (See 

an assault outside the embassy, Wharton, I. § 94, and Hall, § 50.) 
he was arrested in the stable of 


' 1 } 
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suite, killed an Englishman named Greenway, he 
was arrested, tried in England, found guilty, and 
executed.* 

ofCoMier ^ insure the safety and secrecy of the 

of Envoy. diplomatic despatches they bear, couriers must be 
granted exemption. |iom ciyil and ctiiniiial jurisdiction 
and afforded special protection during the exercise of 
y^eir pflce. It is particularly important to observe 
that they must have the right of innocent passage 
through third States, and that, according to general 
usage, those parts of their luggage which contain 
diplomatic despatches and are sealed with the official 
seal must not be opened and searched. It is usual 
to provide couriers with special passports for the 
purpose of their legitimation. 


XII 

Termination of Diplomatic Mission 

Yattel, IV. §§ 125-1 26— Hall, §98’*'' — Phillimore, IL §§ 237-241-- 
Taylor, 5§ 320-323 — Wheaton, §§ 250-251 — Ullmann, § 43- 
Hcfiitor, §§ 223 226 — Bivier, T. § 40 — Bonfils, Nos. 730-733 — 
Pradier-Fodere, HI. §§ 1515-1535 — Fiore, IT. Nos. 1169 *1175 — 
Cal VO, III. §§ 1363-1367 — Martens, II. § 17. 

Tcrmiiiii. ^ ^06. A diplomatic mission may come to an end 
contracts- from eleveu different causes — namely, ac^Uplish- 
Susp^n-*” inent of the object for which the mission was sent; 
Sion. e^j0tion, of such Letters of Credence as were given 
to an envoy for a specific time only ; reca ll of the 
envoy by the sending State ; his promotion to a. higher 
class ; the delivery of passports to him by the receiv- 
ing State; request of the. envoy for his passports on 


' The case is discussed by Phillimore, II. § 169. 
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account of ill-treatment; wjir^between the sending 
and the receiving State ; jjQRstituUonal changes in the 
headship of the sending or receiving State ; 
tipjuai'y change of govennnent of the sending or re- 
ceiving State ; extinction pf the sending or receiving 
State ; and, lastly, death„pf the envoy. These events 
must be treated singly on account of their peculi- 
arities. But the termination of diplomatic missions 
must not be confounded with their suspension. 
Wliereas from the foregoing eleven causes a mission 
comes actixally to an end, and new Letters of Credence 
are necessary, a suspension does not put an end to* 
the mission, but creates an interval during which the j 
envoy, although he remains in office, cannot exercise i 
his office. Suspension may be the result of various | 
causes, as, for instance, a revolution within the- 
sending or receiving State. Whatever the cause 
may be, an envoy enioys all his privileges during tlie 

§ 407. A mission comes to an end through the ful- .^cccav- 
filment of its objexUs in all cases of missions foi* ot'obrec'r 
special purposes. Such cases may be ceremonial 
functions like representation at weddings, funerals, 
coronations ; or notification of changes in the head- 
ship of a State, or representation of a State at Con- 
ferences and Congresses ; and other cases. Althougli 
the mission is terminated through the accoui])lisU' 
ment of its object, the envoys enjoy all tiieirj 
privileges on their way home. I j ; 

§ 408. If a Letter of Credence for a specified time Expini- 
only is given to an envoy, his mission terminates Letter of 
with the expiration of such time. A temporary Ciodcnco. 
Letter of Credence may, for instance, be given to an 
individual for the purpose of representing a State 
diploxnatically during the interval between the recall 
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of an ambassador and the appointment of his suc- 
cessor. 

§ 409. The mission of an envoy, be he permanently 
or only temporarily appointed, terminates through 
his recall by the sending State. If this recall is not 
caused by unfriendly acts of the receiving State 
. but by other circumstances, the envoy receives a 
Letter of Ilecall from the head, or, in case he is only 
a Charge d’Affaires, from the Foreign Secretary of his 
home State, and he hands this letter over to the head 
of the receiving State in a solemn audience, or to the 
Foreign Secretary in the case of a Charge d’Affaires. 
In exchange for the Letter of KecaU the envoy receives 
his passports and a so-called Lettre de recreance, a 
letter in which the head of the receiving State (or the 
Foreign Secretary) acknowledges the Letter of Eecall. 
Although therewith his mission ends, he enjoys never- 
theless all his privileges on his home journey. A recall 
may be caused by the resignation of the envoy, by 
his transference to another post, and the like. It 
may, secondly, be caused by the outbreak of a con- 
flict between the sending and the receiving State 
which leads to a rupture of diplomatic intercourse, 
and under these circumstances the sending State may 
order his envoy to ask for his passports and depart 
at once without handing in a Letter of Eecall. And, 
thirdly, a recall may result from a request of the 
I receiving State by reason of real or alleged mis- 
1 conduct of the envoy. Such request of recall may 
lead to a rupture of diplomatic intercourse, if the 
receiving State insists upon the recall, although the 
sending State does not recognise the act of his envoy 
as misconduct.* 

^ Notable cases of recall of envoys are reported by Taylor, § 322, 
I and Hall, § 
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§ 410. When an envoy remains at his post, but is Prdmo- 
promoted to a higher class — for instance, when a higher”^ 
Charge d’ Affaires is created a Minister Kesident or a 
Minister Plenipotentiary is created an Ambassador — 
his original mission t echnically en ds, and he receives 
therefore a new Letter of Credence. 


§411. Amission may terminate, further, through Delivery 
the delivery of his passports to an envoy bj?^ the 
receiving State. The reason for such dismissal of 
an envoy may either be gross misconduct on his 
part or a quarrel between the sending and the 
receiving State which leads to a rupture of diplo- 
matic intercourse. ^ ^ ■ 

§ 412. Without being recalled, an envoy may on Bequest 
his own account ask for his passports and depart in 
consequence of ill-treatment by the receiving State. 

This may or may not lead to a rupture of diplomatic 
intercourse. < - 


§ 413. When war breaks out between the sending outbreaic 
and the receiving State before their envoys accredited 
to each other are recalled, their mission comes nt;ver- 
theless to an end. They receive their passports, butj: 
they must be granted nevertheless their privileges on| 
their way home.* ; 

§ 414. If the head of the sending or receiving State; Cynsunv 
is a Sovereign, his death or abdication terminates the; hHanges. 
missions sent and received by liim, and all ernuysl 
remaining at their posts must receive new Letters; 
of Credence. But if they receive new Letters of| 
Credence, no change in seniority is considered toi 
have taken place from the order before the changei 
And during the time between the termination of tht^ 
missions and the anival of new Letters of Credences 


See below, vol. II. § 98. 
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I they enjoy nevertheless all the privileges of diplomatic 
I envoys. 

As regards the influence of constitutional changes 
in the headship of republics on the missions sent 
or received, no certain rule exists.^ Everything 
(depends, therefore, upon the merits of the special 
case. 

§ 415. A revolutionary movement in the sending 
or receiving State which creates a new govern- 
ment, changing, for example, a republic into a 
monarchy or a monarchy into a republic, or deposing 
a Sovereign and enthroning another, terminates the 
j missions. All envoys remaining at their posts must 
; receive new Letters of Ci'edence, but no change 
; in seniority takes place if they receive them. It 
happens that in cases of revolutionary changes of 
government foreign States for some time neither send 
new Letters of Credence to their envoys nor recall 
them, watching the course of events in the meantime 
and waiting for more proof of a real settlement. In 
'such cases the envoys are, according to an inter- 
jnational usage, granted all the privileges of diplomatic 
j envoys, although in strict law they have ceased to 
: be this. In ceases of recall subsequent to revolutionary 
' changes, the protection of subjects of the recalling 
States remains in the hands of their consuls, since 
the consular office ^ does not come to an end through 
(constitutional or revolutionary changes in the head- 
ship of a State. 

§ 416. If the sending or receiving State of a 
mission is extinguished by voluntary merger into 
another State or through annexation in consequence 

' Writers on International Law contradistinction to Kivier, I. 
differ concerning this point. See, p. 517. 
for instance, Ullmann, § 43, in ^ See below, § 438. 
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of conquest, the mission terminates ipso facto. In 
case of annexation of the receiving State, there can 
be no doubt that, although the annexing State will 
not consider the envoys received by the annexed 
State as accredited to itself, it must grant those 
envoys the right to leave the territoiy of the amiexed 
State unmolested and to take their archives away 
with them. In case of annexation of the sending 
State, the question arises what becomes of the 
archives and legational property of the missions of 
the annexed State accredited to foreign States. This ; 
question is one on the so-called succession * of States. 

The annexing State acquires, ipso facto, by the an- 
nexation the property in those archives and other 
legational goods, such as the hotels, furniture, and 
the like. But as long as the annexation is not 
notified and recognised, the receiving States have no 
duty to interfere. 

§ 417. A mission ends, lastly, by the death of the Death of 
envoy. As soon as an envoy is dead, his effects, and| 
especially his papers, must be sealed. Tins is done I 
by a member of the dead envoy’s legation, or, ifj 
there be no such members, by a member of/ 
another legation accredited to the same State. The! 
local Government must not interfere, unless at the 
sjjecial I'equest by the home State of the deceased 
envoy. 

Although the mission and therefore the privileges 
of the envoy come to an end by his death, the 
members of his family who resided under his roof I 
and the members of his suite enjoy their privileges | 
until they leave the country. But a certain timej 
may be fixed for them to depart, and on its expira-l 


^ Sco above, § 82, 
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tioii they lose their privilege of exterritoriality. It 
must be specially mentioned that the Courts of the 
receiving State have no jurisdiction whatever over 
the goods and effects of the deceased envoy, and 
that no death duties can be demanded. 



CHAPTER III 

CONSULS 


I 

The Institution of Consuls 

Hall, § 105 — Phillimorc, II. §§ 243-246 — Halleck, I. p. 369 — Taylor, 
§§ 325- 326 — Twiss, I. § 223 — Ullmann, §§ 44-45— Bnlmeiincfj in 
Holtzendorff, II. pp. 687-695 — Heffter, §§ 241 242 — Eivier, I. § 41 
— Calvo, III. §§ 1368-1372— Bonfils, Nos. 731-743— PradiGr-Foder6, 
IV. §§ 2034-2043— Martens, II. §§ 18-19 — Fiore, 11. Nos. 1176-1178 
— Warden, “ A Treatise on the Origin, Nature, etc., of the Consular 
Establishment” (1814) — Cnssy, “ lvt^glements consiilaires des 
prinoipaux Etats maritimes ” (1851) — H. B. Oppenheim, “ Hand- 
buch der Consulate aller Liinder ” (1854) — Clercq et Vallat, “ Guide 
pratique des consulats” (5th cd. 1898) — Salles, “ L’iiistitution des 
consulats, son origine, etc.” (1898). 

§ 418. The ixjots of the consular institution go 
hack to , the ^ftcontl half of the Middle Ages. In tlu Is 
commercial towns of Italy, Spain, and Prance tluJ 
merchants used to appoint by election one or more 
of their fellow-merchants as arbitrators in com- 
mercial disputes, who were called Jm/es Consuls oi 
Consuls Marchands. When, between and after the 
Crusades, Italian, Spanish, and French merchants 
settled down in the Eastern countries, foundijig 
factories, they brought the institution of consuls with 
them, the mei'chants belonging to the same nation 
electing their own consul. The competence of these 
consuls became, however, more and more enlarged 
through treaties, so-called “ Capitulations,” between 
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tile home States of the merchants 
dan naonarchs on whose territories these merchants 
had settled down.^ The competence of the consuls 
comprised at last the whole civil and criminal juris- 
diction over, and protection of, the privileges, the 
life, and the property of their countrymen. From the 
I East the institution of consuls was transferred to t^e 
West. Thus, in the fifteenth century Italian consuls 
existed in the Netherlands and in London, English 
consuls in the Netherlands, Sweden, Norway, Den- 
mark, Italy (Pisa). Th^se consuls in the West 
exercised, iust as’ those in the East, exclusive civil 
and criminal J urisdiction Qv er the merchants of their 
^q t.fnrLa.lity. But the position of the consuls in the 
West decayed in the beginning of the seventeenth 
century through the influence of the rising permanent 
egations on the one hand, and, on the other, from 
he fact that everywhere foreign merchants were 
brought under the civil and criminal jurisdiction of 
the State in which they resided. This change in 
heir competence altered the position of (jonsuls in 
|the Christian States of the West altogether. Their 
binctions now shrank into a general supervision of 
t he commerce and navigation of their home States, 
mid into ,a kind of protection of the commercial 
interes ts of their coimtrymen. Consequently, they 
did not receive much notice in the seventeenth and 
eighteenth centuries, and it was not until the nine- 
teenth century that the general development of 
international commerce, navigation, and shipping 
drew the attention of the Governments again to 
the value and importance of the institution of 
consuls. Tlie institution was now systematically 
developed. The positions of the consuls, their 

^ See Twiss, I. §§ 253-263. 
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functions, and their privileges, were the subjects of 
stipulations either in commercial treaties or in 
special consular treaties,* and the single States 
enacted statutes regarding the duties of their 
consuls abroad, such as the Consular Act passed by- 
England in 1826.^ 

§ 419. Nowadays consuls are agents of States resid-, 
ing abroad for purposes of various'TShds, but mainly 
in the interests of the commerce and navigation o^ 
the appointing State. 

dipom atpts. Nor have they, 'ordinarily, anything 
to do with intercourse between their home State 
and the State they reside in. But these rules have 
e xcept ions. Consuls of Cliristian Powers in nonn} 
Christian States,' Japan now excepted, have retained | 
their former competence and exercise full civil and I 
crimina,! jurisdiction over their countrymen. And 
sometimes consuls are charged with the tasks which 
are regularly fulfilled by diplomatic representatives. 
Thus, in States under suzerainty the Powers are 
frequently represented by consuls, who transact all 
the business otherwise transacted by diplomatic 
representatives, and who have, therefore, often the 
title of “ Diplomatic Agents.” Thus, too, on occa- 
sions small States, instead of accrediting diplomatic 
envoys to another State, send only a consul thither, 
who combines the consular functions with those 
of a diplomatic envoy. It must, however, be> 
emphasised that consuls thereby neither become| 
diplomatic envoys, although they may have the title| 
of “Diplomatic Agents,” nor enjoy the diplomatic 
envoys’ privileges, if such privileges are not speciaUyl 

* Phillimbre, II. § 255, gives a list of such treaties. 

3 6 Geo. IV. c. 87. 
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Iprovided for by treaties between the home State and 
phe State they reside in. Different, however, is the 
case in which a consul is at the same time accredited 
as Charg 4 d’ Affaires, and in which, therefore, he com- 
bines two different offices ; for as Charge d’Affaires he 
8 a diplomatic envoy and enjoys aU the privileges of 
such an envoy, provided he has received a Letter of 
tlredence. 


II 

Consular Organisation 

Hall, “ Foreign Powers and Jurisdiction,** § 13 — Phillimore, II. §§ 253- 
254 — Hallock, L p. 371 — Taylor, § 528 — Ullmann, § 47 — Bulmerinoq, 
in Holtzendorff, III. pp. 695'-7oi — Eivier, I. § 41 — Calvo, IIL 
§§ 1373-1376 — Bonfils, Nos. 743-748 — Pradier-Fod6r6, IV. §§ 2050- 
2055 — Martens, II. § 20 — “ General Tnstmctions for His Majesty’s 
Consular Officers ” (1893). 

§ 420. Consuls are of two kiii^s. They are either 
Specially sent and paid for the administration of their 
consular office {Consules missi), or they are appointed 
Ifrom individuals, in most cases merchants, residing in 
/the district for which they are to administer the con- 
isular office {Consules electi)} Consuls of the first 
kind, who are so-called pnofessionj^ consuls and 
are always subjects of the sending State, have to 
devote their whole time to the consular office. Con- 
suls of the second kind, who may or may not be 
subjects of the sending State, administer the con- 
sular office besides following their ordinary callings. 
’iSome States, such as France, appoint professional 
I consuls only; most States, however, appoint Consuls 
of both kinds according to the importance of the 

' To this distinction corresponds Officers ’’ and “Trading Consular 
in the British Consular Service Officers.” 
the distinction between “ Consular 
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consular districts. But there is a general tendency 
with most States to appoint professional consuls for 
important districts. 

No difference exists between the two kinds of 
consuls as to their general position according to 
International Law. But, naturally, a professional 
consul enjoys actually a greater authority and a 
more important social position, and consular treaties 
often stipulate special privileges for professional 
consuls. 

$421. As the functions of consuls have a more; consular 
or less local characte r, most States appoint several: ® 

consuls on the territory of the other larger States,;: 
limiting the duties of the different consuls within j 
certain districts of such territories or even within 
a certain town or port only. Such consular districts 
as a rule concide with provinces of the State in which 
the consuls administer their offices. The different 
consuls appointed by a State for different districts 
of the same State are independent of each others 
and conduct tlieir correspondence directly with the* 
Foreign Office of their home State, the agents-con-' 
sular excepted, who correspond with their nominators;; 
only. The extent of the districts is agreed upon’ 
between the home State of the consul and the ad- 
mitting State. Only the consul appointed for a 
particular district is entitled to exercise consular 
functions within its boundaries, and to him only the 
local authorities have to grant the consular privileges, 
if any. 

§422. Four classes of consuls are generally distin- Different 
guished according t o rank : consujs-general, consuls; |comu1b°* 
vice-consuls,"’antr agents-consular. Q.QJi§.tt]ls-{^iJ!,eTal| 

are appointed either as the head of several consular! 
districts, and have then several consuls subordinate? 

H H 2 
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to themselves, or as the head of one very large 
consular district. Coasuls are usually appointed 
for smaller districts, and for towns or even ports 
only. Vic e-consuls are such assistants of consuls- 
general and consuls as themselves possess the con- 
sular character and take, therefore, the consul’s place 
in regard to the whole consular business ; they are, ac- 
cording to the Municipal Law of some States, appointed 
by the consul, subject to the approbation of his home 
State. A ge nts-consular are agents with consular 
character appointed, subject to the approbation of the 
home Government, by a consul-general or consul for 
the exercise of certain parts of the consular functions 
in certain towns or other places of the consular dis- 
trict. Agents-consular are not independent of the 
appointing consul, and do not correspond directly 
with the home State, as the appointing consul is 
responsible for the agents-consular to his Govern- 
ment The so-called Proconsul is not a consul, but 
a locum tenens of a consul only during the latter’s 
temporary absence or illness ; he possesses, therefore, 
consular character for such time only as he actually 
is the locum tenens. 

The British Consular Service consists of the fol- 
lowing six ranks : (i) Agents and consuls-general, 
commissioners and consuls-general ; (2) consuls- 

general ; (3) consuls ; (4) vice-consuls ; (5) consular 
, agents ; (6) proconsuls. In the British Consular 
I Service proconsuls only exercise, as a rule, the 
I notarial functions of a consular officer. 

§ 423. Although consuls conduct their correspon- 
dence directly with their home Government, they are 
! nevertheless, according to the Municipal Law of their 
j home State and according to International Law, 

^ subordinate to tlie diplomatic envoy of , their home 
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Govenment accre(Mte<|,Jp.^^.^^ which theyi 

administer the consular offices. The diplomatic! 
envoy has fpU authori ty and coa jrdiayeiihRXQ^^ 
Se^an give ihst^^ and orders, which they have 

to execute. In doubtful cases they have to ask his 
advice and instructions, r On the other hand, the 
diplomatic envoy has to protect the consuls in case 
they are injured by the local Government. 


Ill 

Appointment op Consuls 

Hall, S 105 — Phillimore, II. § 25o--Halleck, I. p. 371— UUmann, § 48 
— Bulmerincq in HoltzendorfT, III. pp. 702- 706 — Bivier, I. § 41 — 
CalvOy III. §§ 1378-1384 — Bonfils, Nos. 749-752 — Pradier-Fod6r<$, 
IV. §S 2056-2067 — Fiore, II. Nos. 1 181-1182 — Martens, IL § 21. 


§ 424. International Law has no rules in regard to Quaiifica- 
the qualifications of an individual whom a State can candL 
appoint consul. Many States, however, possess such 
rules in their Municipal Law as far as professional 
consuls are concerned. The question, whether 
female consuls could be appointed, cannot be^ 
answered in the negative, but, on the other hand, no 
State is obliged to grant female consuls the exequatur, 
and many States would at present certainly refuse it. . 

§ 425. According to International Law aState is not| No state 
at all obliged to admit consuls. But the coraniercialj 
interests of all the States are so powerful that practi-t 
cally every State must admit consuls of foreign Powers, i 
as a State which refused such admittance would in 
its turn not be allowed to have its own consulsf 
abroad. The commercial and consular treaties be-- 
tween two States stipulate as a rule that the contract- 
ing States shall have the right to appoint consuls in 
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all those parts of each other’s country in which 
consuls of third States are already or shall in future 
be admitted. Consequently, a State cannot refuse 
admittance to a consul of one State for a certain 
district if it admits a consul of another State, But 
as long as a State has not admitted any other State’s 
consul for a district, it can refuse admittance to a 
consul of the State anxious to organise consular 
service in that district. Thus, for instance, Eussia 
refused for a long time for political reasons to admit 
consuls in Warsaw. 

§ 426. There is no doubt that it is within the 
faculty of every fu ll-Sovereign State to appoint con- 
, suls. As regards not fuU-Sovereign States, every- 
, thing depends upon the special case. As foreign 
? States can appoint consuls in States under suzerainty, 

I it cannot be doubted that, provided the contrary is 
' not specially stipulated between the vassal and the 
. suzerain State, and provided the vassal State is not 
one which has no position within the Family of 
Nations,^ a vassal State is in its turn competent to 
appoint consuls in foreign States. In regard to 
member-States of a Federal State it is the Constitu- 
tion of the Federal State which settles the question. 
Thus, according to the Constitution of Germany, the 
Federal State is exclusively competent to appoint 
consuls, in contradistinction to diplomatic envoys 
who may be sent and received by every membev- 
State of the German Empire. 

§ 427. Consuls are appointed through a patent or 
the, so-calk4j4£^2;£jk,p^^ of the 
State whose consular office they are intended to 
administer. Vice-consuls are sometimes, and agents- 
consular are always, appointed by the consul, subject 
* See above, §91. 
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to the approval of the home State. Admittance of 
consuls takes place through the so-called exequatiir ^ 
granted. the headl of the admitting -State. Tlie 
diplomatic envoy of the appointing State hands the 
patent of the appointed consul on to the Secretary 
for Foreign Affairs for communication to the head of 
the State, and the exequatur is given either in a special| 
document or by means of the word exequatur written! 
across the patent. But the exequatur can bc refnae dl 
for personal reasons. Thus, in 1869 England refused! 
the exequatur to an Irishman named Haggerty , who was 
naturalised in the United States and appointed Ameri- 
can consul for Glasgow. And the exequatur can b e 
withdrawn for personal reasons at any moment. Thus, 
in 18^ France withdrew it from the Prussian consul 
at Bayonne for having helped in getting into Spain 
supplies of arms for the Carlists. 

§ 428. As the appointment of consuls takes place in Appoint- 
the main for commercial purposes only, and has merely^ Consuls 
local importance without any political consequences,i 
it is maintained* that a State does not indirectly inition. 
recognise a newly created State ipso facto by appoint- : 
ing a consul to a district in such State. This opinion, 
however, does not agree with the facts of inter- 
national life. Since no consul can exercise his func- 
tions before he has handed over his patent to the 
local State and received the latter’s exequatur , it i.s 
evident that thereby the appointing State enters into; 
such formal intercourse with the admitting State as! 
indirectly ** involves recognition. 


' Hall, §§ 26* and 105. 


Bee above, § 72. 
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IV 

Functions of Consuls 

Hail, § 105— PhilUmore, II. §§ 357-260— Taylor, § 327— Halleck, I. 
pp. 380-385 — Ullmann, § 51— Bulmerinoq in Holtzendorfif, III. 
pp. 738-749 — Bivier, I. § 42 — Calvo, III. §§ 1421-1429 — Bonfils, 
Noa. 762-771 — Pradier-Fod^rfS, IV. §§ 2069-2113 — Fiore, II. Nos. 
1184-1185-^MartenB, II. § 23. 

§429. Although consuls are appointed chiefly in 
the interest of commerce, industry, and navigation, 
they are nevertheless charged with various functions 
for other purposes. Custom, commercial and con- 
sular treaties. Municipal Laws, and Municipal Con- 
sular Instructions contain detailed rules in regard to 
;hese functions. They may be grouped under the 
leads of fosterage of commerce and industry, super- 
s'ision of navigation, protection, notarial functions. 

§ 430. As consuls are appointed in the interest of 
commerce and industry, they must be allowed by the 
receiving State to watch over the execution of the 
commercial treaties of their home State, to send 
reports to the latter in regard Jto everything which 
can influence the development of its commerce and 
industry, and to give such information to the merchants 
and manufacturers of,.the appointing State as is 
necessary for the protection of their interests. The 
Municipal Laws of the different States and their 
Consular Instructions comprise detailed rules on 
these consular functions which are of the greatest 
importance. Consular reports, on the one hand, and 
I consular information to members of the commercial 
I world, on the other, have in the past and the present 
■rendered valuable assistance to the development 
' of the commerce and industry of their home States. 
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§431. Another task of consuls consists in .Ruper- supw- 
vision of the navigation of the appointing State. A Navlga” 
consul at a port must be allowed to keep his eye on 
all merchantmen sailing under the flag of his home 
State which enter the port, to control and legalise 
their ship papers, to exercise the power of inspecting 
them on their arrival and departure, to settle dis- 
putes between the master and the creysr or the pas- 
sengers. He assists sailors in distress, undertakes the 
sending home of shipwrecked crews and passengers, 
attests averages. It is neither necessary nor pos- 
sible to enumerate all the duties and powers of 
consuls in regard to supervision of navigation. 
Consular and commercial treaties, on the one hand, 
and, on the other. Municipal Laws and Consular 
Instructions, comprise detailed l ules regarding tiiese 
consular functions. It sliould, liowever, be added' 

\that consuls must assist in every possible way any 
^public vessel of their home State which enters their 
port, if the commander so requests. But consuls 
have no power of supervision over such public 
vessels. 

§432. The protection wdiich consuls must by the Protec- 
receiving State be allowed to provide for the subjects 
of the appointing State is a very important task. 

For that purpose consuls keep a register, in which 
these subjects can have their names and addresses 
recorded. They make out passpQrts. they have to| 
render a certain assistance and help to paupers andS 
the sick, to litigants before the Courts. If a foreigni 
subject is wronged by the local authorities, his consul 
has to give him advice and help, and has eventually 
to interfere on his behalf. If a foreigner dies, his/ 
consul may be approached for securing the property; 
and for rendering aU kind of assistance and help to 
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a ppo inting State only ; but the latter may charge him 
with the protection of subjects of other States which 
have not nominated a consul for his district. 
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Functions. 


§ 433. Very important, too, are the j^ot arial and the 
like fi ^pctio ns with which consuls are charged. They 
attest and legalise signatures, examine witnesses 


and administer oaths for the purpose of procuring 
evidence for the Courts and other authorities of the 


appointing State. They conclude marriages of the 
latter’s subjects, take charge o f th eir wills, legalise 
their adoptions, register their births and deaths. 
: They provide authorised translations for the local as 
well as for the home authorities, and furnish attesta- 
tions of many kinds. All consular functions of this 
kind, too, are specialised by Municipal Laws and 
Consular Instructions. But it should be emphasised 
that whereas fosterage of commerce, supervision of 
navigation, and protection are functions the exercise 
of which must, according to a customary rule of 
International Law, be granted to consuls by the 
|receiving States, their notarial functions need not be 
I (permitted by the admitting State in the absence of 
i| treaty stipulations. 
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V 

Position and Privileges op Consuls 

Halil § 105 — Phillimore, IL §§ 261-271 — Halleck, L pp. 371-379 — 

Taylor, §§ 326, 332-333 — Ullmann, §§ 50, 52 — Bulmerincq in 
Holtzendorff, III. pp. 710-720 — Rivier, I. § 42~Calvo, III. §§ 1385- 
1420 — Bonfils, Nos. 753-761 — Pradier-Fod^r^, IV. §§ 2114 2121 — 

Fiore, II. No. 1183 — Martens, II. § 22 — Bodin, “Lee immunit^s 
consulaires” (1899). 

§ 434. Like diplomatic envoys, copspls are Position, 
siinply objem.s of, In|er^^^ SucH rights 

as tfiey have are granted to them by Municipal Laws 
in compliance with the rights of the appointing States 
according to International Law.^ As regards their 
position, it should nowadays be an established and 
uncontested fact that consuls do not enjoy the posi- 
tion of diplomatic envoys, since no Christian State 
actually gi*ants to foreigii consuls the privileges of 
diplomatic envoys. On the other hand, it would be 
incorrect to maintain that their position is in no Avay 
dilferent from that of any other individual living 
within the consular district. Since they are ap- 
pointed by foreign States and have received the 
exequatur, they are publicly recognised by the 
admitting State as agents of the appointing State. 

Of course, 4;gi|suls are not diplomatic representiatiyes, 
fQr..thfiy.,dQ-^*^^ ,represeet-the.appQ int j ug ,^^ the 

iplepftatmual rjelations, M fpi: a 

liiuked jjiw i«r local puppoaos, oidy. 

Yet they bear a reco giused public character,, in 

contradistinction to mere private individuals, and, 
consequently, their position is different from that of 


See above, § 384. 
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mere private individuals. This is certainly the case 
with regard to professional consuls, who are oflScials of 
their home State and are specially sent to the foreign 
State for the purpose of administering the consular 
office. But in regard to non-professional consuls 
it must likewise be maintained that the admitting 
State by granting the exequatur recognises their 
. official position towards itself, which demands at 
least a special protection of their persons and re- 
sidences. The official position of consuls, however, 
does not involve direct intercourse with the Govern- 
ment of the admitting State. Consuls are appointed 
for local purposes only, and they have, therefore, direct 
intercourse with the local authorities only. If they 
want to approach the Govennnent itself, they can do 
so only through the diplomatic envoy, to whom they 
are subordinate. 

Consular § 435- ITfom the undoubted official position of 

Privileges. Qonsuls j.p Universally .recQgiused privik^s of import- 
ance emanate as yet. Apart from the special protec- 
tion due to consuls according to International Law, 
there is neither a custom nor a universal agreement 
between the Powers to grant them important priyi- 
I^es. Such privileges as consuls actually enjoy are 
granted to them either by courtesy or in comphance 
with special stipulations of a Commercial or Consular 
Treaty between the sending and the admitting State. 
I doubt not that in time the Powers will agree upon 
a universal treaty in regard to the position and privi- 
leges of consuls.* Meanwhile, it is of interest to take 
notice of some of thfe more important stipulations 
which are to be found in the innumerable treaties 

‘ The Institute of International les immunites consulairea com* 
Law at its meeting at Venice prising twenty-one articles. See 
in 1896 adopted a BiigUrntmt $ur Annuaire, XV. p. 304. 
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between the different States in regard to consular 
privileges : 

(1) A distinction is very often made between pro- 
fessional and non- professional consuls in so far as'^ 
the former is accorded more privileges than the 
latter. 

(2) Although consuls are not exempt from the. 
local civil and criminal jurisdiction, the latter is ini 
regard to professional consuls often limited to crimes ■ 
of a more serious character. 

(3) In many treaties it is stipulated that consular! 
archives shall be inviolable from search or seizure.: 
Consuls are therefore obliged to keep their official 
documents and correspondence separate from their 
private papers. 

(4) Inviolability of the consular buildings is alsoi 
sometimes stipulated, so that no officer of the local 
police. Courts, and so on, can enter these buildings^ 
without special permission of the consul. But it is 
then the duty of consuls to surrender criminals who 
have taken refuge in these buildings. 

(5) Professional consuls are often exempt from ali i 
kinds of rates and taxes, from the liability to havej 
soldiers quartered in their houses, from the duty to 
appear in person as witnesses before the Courts. Iir. 
the latter case either consuls have to send in their, 
evidence in writing, or their evidence may be takenj 
by a commission on the premises of the consulate. 

(6) Consuls of all kinds have the right to put up 
the arms of the appointing State over the door of the 
consular building and to hoist the national flag. 
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VI 

Termination of Consular Office 

Hall, § 105— Ullmarm, § 49— Bulmerinoq in Holtzendorff, III, 708-- 
Bivier, I. § 41 — Calvo, IIL §§ 1382, 1383, 1450 — Bonfils,No. 775— 
Fiore, IL No. 1187 — Martens, 11 . § 21. 

64-16. Death of the consul, withdrawal of the e,te- 
Iqua^^r, recall or di smissa l, and, lastly, war between 
'i the appointing and the admitting State, are universally 
: recognised causes of termination of the consular office. 
When a consul dies or war breaks out, the consular 
archives must not be touched by the local authorities. 
They remain either under the care of an employe of 
the consulate, or a consul of another State takes 
charge of them until the successor of the deceased 
arrives or peace is concluded. 

§ 437. It is not certain in practice whether the 
office of a consul terminates when his district, through 
cession, conquest followed by annexation, or revolt, 
becomes the property of another State. The question 
ought to be answered in the affinnative, because the 
exequatur given to such consul originates from a 
Government which now no longer possesses the terri- 
tory. A practical instance of this question occurred 
in 1836 . when Belgiu m, which was then not yet 
recognised by Russia, declared tliat she would hence- 
forth no longer treat the Russian consul Aegi at 
Antwerp as consul, because he was appointed before 
the revolt and had his exequatur granted by the 
f Government of the Netherlands. Although Belgium 
gave way in the end to the urgent remonstrances 
,of Russia, her original attitude was legally correct. 

§ 438. It is universally recognised that, iu„contra- 
distinGtiom to a diploJURtic mission, the consular 
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o£Bce does not come to an end through a change ^**«*"“ 
in the headship of the appointing or the admitting Tomina- 
State. Neither a new patent nor a new exequatur is| 
therefore necessary whether another king comes to 
the throne or a monarchy turns into a republic, andf 
the like. 


vn 

Consuls in Non-Ciieistian States 

Tarring, “British Consular Jurisdiction in the East” (1887) — Hall, 

“ Foreign Powers and Jurisdiction,” §§ 64-85 — Hallock, I. pp. 385- 
398— Phillimore, II. §§ 272-277— Taylor, §§ 331-333—Twiss, 1. 

§ 136— Wheaton, § no — UUmann, §§ 54-55— -Bulmcrincq in 
Holtzendorff, III. pp. 720-738 — Rivier, I. § 43 — Calvo, III, 

§§ 1 43 1 -1449 — Bonfils, Nos. 776-791 — Pradier-Foddre, IV. 2122 
2138 — Martens, 11. §§ 24-26 — Martens, “ Konsnlarwesen und 
Konsularjurisdiction im Orient” (German translation from the 
Russian original by Skerst, 1874) — Bruillat, “ Etude historique et 
critique sur lea juridictions consulaires ” (1898) — Lippmann, “ Die 
Konsularjurisdiction im Orient” (1898) — ^Verge, “ Des consuls dans 
los pays d’occident ” (1903), 

§439. Fundamentally different from their regular rositionof 
position is that of consuls in non-Christian States, 
with the single exception of Japan. In the Christian 
countries of the West alone consuls have, as has 
been stated before (§418), lost jurisdiction over the 
subjects of the appointing States. In the Mohammedani 
States consuls not only retained their original juris- 
diction, but the latter became by-and-by so extended 
through the so-called Capitulations that the com- 
petence of consuls comprised soon the whole civil 
and criminal jurisdiction, the power of protection 
of the privileges, the life, and property of their 
countrymen, and even the power to expel one ol 
their countaymen for bad conduct. And custom 
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and treaties secured to consuls mviolability, exter- 
cexejtjiftiiial ^liQnOJirs, and miscellaneous 
Qther rights, so that there is no doubt that their 
position is diplomatic 

;etivoys. From the Mohammedan countries this posi- 
tion of consuls has been extended and transferred to 
China, Japan, Korea, Persia, and other non-Christian 
countries, but in Japan the position of consuls shrank 
in 1 899 into that of consuls in Cliristian States. 

§ 440. International custom and treaties lay down 
the rule only that all the subjects of Christian 
States residing in non-Christian States shall remain 
under the jurisdiction of the home State as exer- 
|cised by their consuls.^ It is a matter for the 
Municipal Laws of the different Christian States to 
organise this consular jurisdiction. All States have 
therefore enacted statutes dealing with this matter. 
As regards Great Britain, several Orders in Council 
and the Foreign Jurisdiction Act (53 & 54 Viet., c. 37) 
of 1890 are now the legal basis of the consular juris- 
diction. The working of this consular jurisdiction is, 
however, not satisfactory iii regard to the so-called 
. mixed case s. As tlie national consul has exclusive 
' jurisdiction over the subjects of liis home State, he 
exercises this jurisdiction also in cases in whidi the 
plaintiff is a native or a subject of another Christian 
State, and which are therefore called mixed cases. 

§441. To overcome in some points the disadvan- 
tages of the consular jurisdiction, an interesting 
experiment is being made in Egypt. On the initia- 
tive of the Khedive, most of the Powers in 1875 
agreed upon an organisation of International Courts 
in Egypt for mixed cases.^ These Courts began 

* See above, § 318. 

^ See Holland, The European Concert in the Eastern Question, 
pp. 10T-102. 
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their functions in 1876. They are in the main com- 
petent for mixed cia^ cases, mixed criminal cases of^ 
importance remaining under the jurisdiction of the! 
national consuls. There are three International 
Courts of first instance — namely, at Alexandria, Cairo,; 
and Ismailia (formerly at Zagazig), and one Inter-J 
national Court of Appeal at Alexandria. The tribunals 
of first instance are each composed of three Tiativesf 
and four foreigners, the Court of Appeal is composed! 
of four natives and seven foreigners. 

§ 442. There is no doubt that the present Excep- 
position of consuls in non-Christian States is in every cLractei- 
point an exceptional one, which does not agree with 
the principles of International Law otherwise uni- 
versally recognised. But the position is and must 
remain a necessity as long as the civilisation of non- 
Christian States has not developed their ideas of 
justice in accordance with the Christian ideas, so as 
to preserve the life, property, and honour of foreigners 
before native Courts. Japan is an example of the 
readiness of the Powers to consent to the with- 
drawal of consular jurisdiction in non-Christian States 
as soon as they have reached a certain level of 
civilisation. 
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Armed Forces on Foreign Territory 

Hall, §S 54, 56, 102— Halieck, L pp. 477-479 —rhillimore, I. § 341--^ 
Taylor, § 131 — Twiss, 1 . § 165 — Wheaton, § 99 — Westlake, 1. 
p, 255— Stoerk in Holtzendorff, II. pp. 664-666 — Eivier, I. pp. 333 
335— Calvo, III. § 1560— Fiore, I. Nos. 528-529. 

Armed § 443- Armed forces are organs of the State 
stato^ which maintains them, because such forces are 

Organs, created for the purpose of maintaining the indepen- 
dence, authority, and safety of the State. And in 
this respect it matters not whether armed forces are 
at home or abroad, for they are organs of their home 
'State even when on foreign territory, provided only 
they are there in the service of their State and not 
for their own purposes. For if a body of arnuid 
soldiers enters foreign territory without orders from 
or otherwise in the service of its State, but on its own 
a ccount, be it for pleasure or for the purpose of com- 
mitting acts of violence, it is no longer an organ of its 
State. 

Occasions § 444- Hesides war, there are several occasions for 
for Armed armed forces to be on foreign territory in the servic/C 
abroad. ^ of their home State. Thus, a State may have a right 
' to keep troops in a foreign fortress or to send troops 
’ through foreign territory. Thus, further, a State 
which has been victorious in war with another may, 
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after the conclusion of peace, occupy a ^art of the' 
territory of its former opponent as a guarantee for 
the execution of the Treaty of Peace. After thei 
Franco-German wair, for example, the Germans in 
1871 occupied a part of the territory of France 
until the final instalments of the indemnity for the 
war costs of five milliards of francs were paid. lU 
may also be a case of necessity for the anued forcesf 
of a State to enter foreign territory and commit actsj 
of violence there, such as the British did in the casei 
of * 

§ 44$. Whenever armed forces are on foreign terri-: 
tory in the service of their home State, they are con- 
sidered exterritorial v’d remain, therefore, under the, 
jurisdiction of the latter. A crime committed by a 
member of the force on foreign territory cannot l)e 
punished by the local civil or military authorities, 
but only by the commanding officer of the forces or 
by other authorities of its home State." This is, how-' 
ever, valid only in case the crime is committed either 
within tlie place wliere the force is stationed, or any- 
where else where the criminal was on duty. If, for 
example, soldiers belonging to a foreign garrison of 
a fortress leave tlie rayon of the latter, not on duty 
but for recreation and pleasure, and then and there 
commit a crime, the local authorities are competent 
to punisli them. 

§ 446. An excellent example of the position of 
armed forces abroad is furnished b}' the case of 
McLeod,^ which occurred in 1841. Alexander 

’ See above, § 133, and below, authorities, such as Bar (Lehrbuch 
§ 446. ties intcrnationalejn Privat- und 

’ This is nowadays the opinion Strafrecht (1892), p. 351), and 
of the vast inajority of writers on Eivier (I. p. 333.) 

International Law. There are, See Wharton, 1 . § 21. 
however, still a few dissenting 
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McLeod, who was a member of the British force sent 
by the Canadian Government in i ^7 into the terri- 
tory of the United States for the purpose of capturing 
the “ Caroline,” a boat equipped for crossing into 
Canadian territory and taking help to the Canadian 
insurgents, came in 4841 on business to the State of 
fNew York, and was arrested and indicted for the 
(killing of one Amos Durfee, a citizen of the United 
States, on occasion of the capture of the “ Caroline.” 
The English Ambassador at Washington demanded 
the release of McLeod, on the ground that he was at 
the time of the alleged crime a member of a British 
armed force sent into the territory of the United 
States by the Canadian Government acting in a <!ase 
of necessitv. McLeod was not released, but had to 
take his trial ; he was, however, acquitted. It is of 
importance to quote a passage in the reply of Mr. 
Webster, the Seci'etary of Foreign Affairs of the 
United States, to a tiote of the British Ambassador 
concerning this affair. The passage runs thus : — 
“The Government of the United States entertains 
no doubt that, after the avowal of the transaction as 
a public transaction, authorised and undertaken by 
the British authorities, individuals concerned in it 
ought not ... to be holden personally responsible 
in the ordinary tribunals for their participation 
in it.” 



MEN-OF-WAR IN FOREIGN WATERS 485 


II 

Men-of-war in Foreign Waters 

Hall, §§ 54-55 — Halleck, I. pp. 215-230 — Lawrence, §§ 128-129 — 
Pbillimore, II. §§ 344-350— Westlake, pp. 256-259— Taylor, § 261— 

Twiss, I. § 165 — Wheaton, § 100 — Blnntachli, § 321 — Stoerk in 
Holtzendorff, II. pp. 434 and 446 — Perels, §§ ii, 14, 1 5 — Heilborn, 

System, pp. 248-279— Eivier, I. pp. 333-335— Bonfils, Nos. 614- 
623 — Calvo, III. §§ 1550-1559 — Fiore, I. Nos. 547-550 — Testa, p.86. 

§ 447. Men-of-war are State organs just as armed Mon-of- 
forces are, a man-of-war being in fact a ])art of tlie organs**^* 
armed forces of a State. And respecting thefl^ 
character as State organs, it matters nought whether 
men-of-war are home or in foreign territorial 
waters or on the High Seas. But it must be empli^ 
sised that njeii-qf-war are State organs only as long 
as- they are manned and under the command of a 
responsible officer, and, further, as long as they are 
in the service of a State. A shipwrecked man-of-war* 
abandoned by her crew is no longer a State organ, i 
nor does a man-of-war in revolt against her State and; 
sailing for her own purposes retain her character asl 
an organ of a State. On the other hand, public 
vessels in the service of the police and the Custom 
House of a State ; further, private vessels chartered l)y 
a State for the transport of troops atid war materials ; 
and, lastly, vessels cai*rying a head of a State and his 
suite exclusively, are also considered State organs,' 
and are, consequently, in every point tieated as 
though they were men-of-war. 

§ 448. The character of a man-of-war or of any Proof of 
other vessel treated as a man-ol'-war is, in the first as M(3n-of 
instance, proved by her outward appearance, such 
vessels flying the war flag and the pennant of their 
States. If, nevertheless, the character of the vessel 
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fseems doubtful, her CQiailuasiau, duly signed by the 
I authorities of the State which she appears to repre- 
|se0, supplies a complete proof of her character as a 
! man-of-war. And it is by no means necessary to 
prove that the vessel is really the property of the 
State, the.commission beii^ sufficient evidence of 
er character. Vessels chartered by a State for the 
transport of troops or for the purpose of carrying its 
head are indeed not the property of such State, 
although they bear, by virtue of their commission, 
e same character as men-of-war.^ 

§ 449. Whereas armed forces in time of peace have 
no occasion to be abroad, cases of a special right 
from a convention and cases of necessity excepted, 
men-of-war of all maritime States possessing a navy 
are constantly crossing the High Seas in all parts of 
the world for all kinds of purposes. Occasions for 
men-of-war to sail through foreign territorial waters 
and to enter foreign ports necessarily arise there- 
I from. And a special convention between the flag- 
; State and the riparian State is not necessary to 
I enable a man-of-war to enter and sail through 
I foreign territorial waters and to enter a foreign port. 
|A 11 territorial waters and ports of the civilised States 
5 are, as a rule, quite as much open to men-of-war as 
ito _ merchantmen of all nations, provided they are 
tnot excluded by special international stipulations or 
special Municipal Xaws of the riparian States. On 
the other hand, it must be emphasised that, provided 
special international stipulations or special treaties 
between the flag-State and the riparian State do 
not prescribe the contrary in regard to one port or 
another and in regard to certain territorial waters, 

' Privateers used to enjoy the same character and exemptions as 
men-of-war. 
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a State is in strict law always competent to exclude 
men-of-war from all or certain of its ports, and 
from those territorial waters which do not serve as 
highways for international traffic.^ And a State 
is, further, always competent to impose what condi- 
tions it thinks necessary upon men-of-war which it 
allows to enter its ports, provided these condition® 
do not deny to men-of-war their universally re- 
cognised privileges. 

§ 450. The position of men-of-war in foreign 
waters is characterised by the fact that they are 
called “ floating ” portlpas of the flag-Stat e. For at 
the present time a customary rule of International 
Law is universally recognised that the owner State 
of the waters into which foreign men-of-war enter 
&iust treat them in every point as though they were 
ifloating portions of their flag-State.“ Consequently, 
a man-of-war, with all persons and goods on board, 
remains under the jurisdiction of her Hag-State even 
during her stay in foreign waters. No official of the 
riparian State is allowed to board the vessel without 
special penuission of the commander. Crimes com- 
mitted on board by persons in the service of the 
vessel are under the exclusive jurisdiction of the 


* The matter is controversial. United States recognised the fact 
See above, § i88, and Westlake, I. that the latter had no jurisdiction 
p. 192, in contradistinction to Hall, over this French man-of-war. In 
i 42. the case of the ‘^Cptiatitution,” an 

^ This rule became universally American irian^df war, the High 
recognised during the nineteenth Court of Admiralty in 1879 
century only. On the change of that foreign public ships cannot bo 
doctrines formerly held in this sued in English Courts for salvage 
country and the United States of (L.R,, 4 P.U. 39). And in the case 
America, see Hall, § 54, and of the ‘‘ (L.R., 
Lawrence, § 128. English and 5 P.D. i tKc Court of Appeal, 
American Courts recognise now affirmed by the House of Lords, in , 
the exterritoriality of foreign 1878 held that foreign public 
public vessels. Thus, in the case vessels cannot be sued in English 
of the “ Exchange ” (7 Cranch, Courts for damages for collision, 
the’^ipreimr Court of the 
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^ommander and the other home authorities. In- 
dividuals who are subjects of the riparian State and 
^re only temporarily on board may, although they 
|ieed not, be taken to the home country of the vessel, 
io be there punished if they commit a crime on 
fjoard. Even individuals who do not belong to the 
brew, and who after having committed a crime on the 
Iterritory of the riparian State have taken refuge on 
lioard, cannot be forcibly taken out of the vessel ; 
|if the commander refuses their surrender, it can be 
Ipbtained only by means of diplomacy from the home 
[Btate. 

On the other hand, men.-of-war cannot do what they 
like in foreign waters. They are expected voluntarily 
tQ.o(: )ipp lv with the laws of the riparian States with 
regard .to . Q;^r , in, J places for casting 

anchor, sanitation and quarantine, custozns, and the 
like. A man-of-war which refuses to do so can be ex- 
pelled, and, if on such or other occasions she commits 
acts of violence against the officials of the riparian 
State or against other vessels, steps may be taken 
against her to prevent further acts of violence. But 
it ..must be emphasised that even by committing acts of 
violence a man-of-war does iiot fall under the juris- 
di(*tion of tlie riparian State. Only such measures 
are allowed against her as are necessary to prevent 
lier from further acts of violence. 

§451. Of some importance is the controversial 
question respecting the position of the commander 
and the crew of a man-of-war in foreign ports when 
they are on land. The majority of publicists distin- 
guish ^ between a stay on land in the service of the 


‘ There are, however, several ashore are in every case under the 
writers on International Law who local jurisdiction. 8ee,for iuBtaiico, 
do not make this distinction, and Hall, § 55 5 Phillimore, If . § 34 ^^? 
1 who maintain that commanders Testa, p. 1 09 . 

■I or members of the crew whilst 
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man-of-war and a stay for other purposes. The com! 
mander and members of the crew on land officially 
in the service of their vessel, to buy provisions o: 
to make other arrangements respecting the vesselj 
remain under the exclusive jurisdiction of their horn 
State, even for crimes they commit on the spot) 
Although they may, if the case makes it necessary, 
be arrested to prevent further violence, they must at 
once be surrendered to the vessel. On the othen 
hand, if they are on land not officially, but for pur-| 
poses of pleasure and recreation, they are under thei| 
territorial supremacy of the riparian State like any 
other foreigners, and they may be punished for crimes 
(;ommitted ashore. 


Ill 

Agents without Diplomatic ok Consular 
Character 

Hall, §§ 103--104" — Bliintschli, §§ 24J-243 — Ullmann, §§ 5 ^~S 7 — 
Hetiter, § 222 — Eivier, I. § 44 — Calvo, III, §§ *337-1339 — Fiore, TL 
Nos, 1188-119! — Martens, II. § 5. 

§452. Besides diplomatic envoys and consuls, States 
may and do send various kinds of agents abroad — 
namely, public political agents, secret political agents, 
spies, commissaries, bearers of despatches. I’lieir 
position is not the same, but varies according to the 
class they belong to, and they must therefore be 
severally treated. 

§453. Public political agents are agents sent by 
one Power to another foi' political negotiations of 
different kinds. They may be sent for a permanency 
or for a limited time oidy. As they are not invested 
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with diplomatic character, they do not receive a 
Letter of Credence, but a letter of recommendation 
;or commission only. They may be sent by one full- 
Sovereign State to another, but also by and to insur- 
Igents recognised as a belligerent Power, and by and 
ito States under suzerainty. Piiblic (or secret) political 
a,gen ts without diplomatic character are, in fact, the 
only means for personal political negotiations with 
such insurgents and States under suzerainty. 

As regards the position and privileges of such 
agents, it is obvious that they enjoy neither the 
position nor the privileges of diplomatic enYoys.* 
But, on the other hand, they have a public character, 
being admitted as public political agents of a foreign 
State. They must, therefore, certainly be granted 
a special protection, but no distinct rules concerning 
special privileges to be granted to such agents seem 
to have grown up in practice. Inviolability of their 
s persons and official papers ought to be granted to 
ithem.2 

§ 454. Secret political agents may be sent for the 
same purposes as public political agents. But two 
kinds of secret political agents must be distinguished. 
An agent may be secretly sent to another Power with 
a letter of recommendation and admitted by that 
Power. Such agent is a secret one in so far as third 
Powers do not know, or are not supposed to know, of 
his existence. As he is, although secretly, admitted 
by the receiving State, his position is essentially the 
same as that of a public political agent. On the 


' Hefftcr, § 222, is, as far as I Ullmann, § 56, and Rivier, 1 . 
know, the only publicist who § 40, maintain that they enlist bo. 
maintains that agents not invested granted the privilege of inviola* 
jwith diplomatic character must bility to the same extent as 
? nevertheless be granted the diplomatic envoys. 

! privileges of diplomatic envoys. 
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other hand, an agent may be secretly sent abroad for 
political purposes wiliJb^Olftt ajetter of recommendation, 
and therefore without being formally admitted by 
the Government of the State in which he is fulfilling 
his task. Such agent has no recognised position 
whatever according to International Law. He is not 
an agent of a State for its relations with other States, 
and he is therefore in the same position as any other 
foreign individual living within the boundaries of a 
State. He may be expelled at any moment if he 
becomes troublesome, and he may be criminally 
punished if he commits a political or ordinary crime. 

Such secret agents are often abroad for the purpose 
of watching the movements of political refugees or 
partisans, or of Socialists, Anarchists, Nihilists, and 
the like. As long as such agents do not turn into 
so-called agents provocateurs, the local authorities 
will not interfere. 

§ 455. Spies are secret agents of a State senl? Spies, 
abroad ^ for the purpose of obtaining clandestinely! 
information in regard to military or political secrets! 
Although all States constantly or occasionally send 
spies abroad, and although it is neither morally nor 
ppliticajly^jLud^ legally , cp^^ wrong to send spies, 

such agents have, of course, no recognised position^ 
whatever according to International Law', since they 
are not agents of States for their international rela^ 
tions. Every State punishes them severely when; 
they are caught committing an act which is a crime 
by the law of the land, or expels them if they cannot;; 
be punished. And the spy cannot legally excuse; 
himself by pleading that he only executed the orders) 
of his Government. The latter, on the other hand,l 

^ Concerning spies in time of war, see below, vol. IT. 159 ami 
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will never interfere, since it cannot officially confess 
to having commissioned a spy. 

§ 456. Commissaries are agents sent with a letter 
of recommendation or commission by one State to 
another for negotiations, not of a political tot, of a 
technical or administratiye character only. Such 
commissaries are, for instance, sent and received for 
the purpose of arrangements between the two States 
as regards railways, post, telegraphy, navigation, 
delineation of bouudarv lines, and so on. A distinct 
practice of guaranteeing certain privileges to such 
commissaries has not grown up, but inviolability of 
their persons and official papers oug ht to be granted 
to them, as they are officially sent and received for 
official purposes. Thus Germany, in 1887, in the 
case of the French officer of police Schnaebele, who 
was invited by local German functionaries to cross 
the German frontier for offiidal purposes and then 
arrested, recognised the rule that a safe-conduct is 
tacitly granted to foreign officials when they enter 
officially the territory of a State with the (tonsent of 
the local authorities, althougli Schnaebele was not a 
(ommissary sent by his Government to the German 
Government. 

§457. Individuals commissioned to carry official 
despatches from a State to its head or to diplomatic 
envoys abroad are agents of such State. Despatch- 
bearers who belong to the retinue of diplomatic 
envoys as their couriers must enjoy, as stated abort' 
(§ 405), exemption from civil and criminal jurisdiction 
and a special protection in the State to which the 
envoy is accredited, and a right of innocent passage 
through third States. But bearers of official des- 
patches who are not in the retinue of the diplomatic 
envoys employing them must nevertheless be granted 
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inviolability for their person and official papers, pro- 
vided they possess special passports stating their 
official character as despatch-bearers. And the same 
is valid respecting bearers of despatches between the 
head of a State who is temporarily abroad and his 
Government at home. 


IV 

International Commissions 

Rivier, I. pp. 564-566— UUmann, § 58 — Garcis, §§ Si-52 — Liszt, § 16. 

§ 458. A distinction must be made between tem- 
porary and permanent international commissions. 
The former consist of commissaries delegated by two 
or more States to arrange aU kinds of nun-political 
matters, such as railways, post, telegraphy, navigation,' 
boundary lines, and the like. Such temporary com- 
missions dissolve as soon as their purpose is realised.' 
Besides temporary commissions, there are, however, 
permanent commissions in existence. They have 
been instituted by the Powers in the interest of free 
navigation on two international rivers and the Sue/ 
Canal; further, in the interest of international sani- 
tation ; thirdly, in the int('re.st of the foreign creditors 
of several States unable to pay the interest on their 

^ T.he position of their members differences involving noiihert 
has been discussed above, § 456. honour nor vital interests, andj 
I Quite novel institutions are the arrisin^ from a difference of 
I International Commissions of opinion on matters of fact, tho 
I Ihqinfy by the parties should institute an Inters 

\ Hague Peace Conference of 1899. national Commission of Inquiry | 
! Articles 9 to 14 of the Hague this commission to present a re-| 
Convention for the peaceful adjust- port to the parties, which shall { 
ment of international difterences be limited to a statement of the[ 
provide tha-t, •in international facts. (JScc below, vol. II. f 5.) 
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stocks ; and, lastly, concerning the treatment of 
sugar. 

Com- S A eg, Four international commissions have been 

missions . , . , . _ , . ■ 

in the instituted in the interest of navigation — namely, two 

crfNavigB. the river Danube, one for the Congo river, and 

tion. one for the Suez Canal. 

1 . With regard to the navigation on the Danube, 
the Europe an Danube Conwnission was instituted by 
article i6 of the Peace Treaty of Paris in 1856. 
This commission, whose members are appointed by 
the signatory Powers of the Treaty of Paris, was re- 
constituted by the Berlin Conference in 1878 and 
again by the Conference of London in 1883. The 
commission is totally independent of the territorial 

. Governments, its rights are clearly defined, and its 
members, offices, and archives enjoy the privilege 
of inviolability. The competence of the European 
[Danube Commission comprehends the Danube from 
■Ibraila downwards to its mouth.* 

2. The above-mentioned London Conference of 
1883 has sanctioned regulations” in regard to the 
navigation and river-police of the Danube from the 

I Iron Gates down to Ibraila, and has, by article 96 
of these regulations, instituted the Mixed Commission 
of the Danube for the observance of the regulations. 
The members of this Commission are delegates from 
Austria-Hungary, Bulgaria, Iloumania, Servia, and 
the European Danube Commission — one member 
from each.^ 

3. The Powers represented at the Berlin Congo 
Conference of 1884 have sanctioned certain regula- 
tions in regard to navigation on the Congo river, 
and have, by articles 17-21 of the General Act of 

^ Details in Twiss, I. §§ 150-152. ^ Details in Twiss, § 152. 

* Martens, N.Il.G., 2 ncl ser. IX. p. 394. < 
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the CJonference, instituted an International Commis- 
sion of the C ongo for the observance of these regula- 
tions. This Commission, in which every signatory 
Power may be represented by one member, is totally 
independent of the territorial Governments, and its 
members, offices, and archives enjoy the privilege of 
inviolability.* 

4. By article 8 of the Treaty of Constantinople of 
1888 in regard to the neutralisation of the Suez 
Canal, j,. Com was instituted for the super- 

vision of the execution of that treaty. The Com-" 
mission consists of all the consuls of the signatory . 
Powers in Egypt." 

§ 460. Three international commissions in the CommiB- 
interest of sanitation are in existence. For the pur- thrrn*” 
pose of supervising the sanitary arrangements in con- 
nection with the navigation on the lower part of tion. 
the Danube, the International Council of Sanitatioh 
was instituted at Bucharest in 1881.^ The Cons e^il 
sup 4 xicur (le saute at Constantinoi)le has the task of 
supervising the arrangements concerning cholera and 
plague. The ConseiL.sanitaire maritinie et quaran- 
tenaire at Alexandria has similar tasks and is subject 
to the control of the Cornell mperieur de sante at 
Constantinople 

§ 461. Three international commissions in the in- CommiK- 
terest of foreign creditors are in existence — namely, thTiiI" 
in Turkey since 1878, in Egj-pt since 1880, and m 
Greece since 1897"/^ CreditciB 

* Details in Calvo, 1 . § 334. tion des enibotichures du Danube ^ 

According to Liszt, § 16, II. 2, this signed on May 28, 1881 ; Martens, 
Commission has never been ap- N.E.G. 2nd ser. VIII. p. 207. 
pointed. Details in Liszt, § 16, III. 

^ See above, § 183. See Murat, Le controte inter- 

® See Article 6 of the Acte national sur les finances de 
additionnel a VActe imhlic du VEgypte., de la Orece et de la 
2 novembre 1865 pipur la naviga- Turquie (1899). 
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§ 462. According to article 7 of the Brussels Con- 
vention concerning bounties on sugar, a permanent 
commission was instituted in 1902 at Brussels. 


V 

International Offices 

Rivier, I. pp. 564-566— Ullmann, § 58— Liszt, § 17 — Gareis, § 52— 

Descamps, “ Les offices intemationaux et leur avenir ” (1894). 

§ 463. During the second half of the nineteenth 
century a great number of States constituted by 
international treaties so-called unions for non-political 
{lurposes. The business of these unions is transacted 
by international offices created specially for that 
purpose. The functionaries of these offices enjoy, 
however, ord inarily no privilege whatever. There 
are at present nine international offices in existence, 
exclusive of the International Bureau of Arbitra- 
tion,^ which, although an international office, has no 
relation with those here discussed. 

§ 464. In i86§ was created the international 
telegraph office of the International Telegraph 
Union at Berne. It is administered by four func- 
tionaries under the supervision of the Swiss Bundes- 
rath. It edits the “ Journal Telegraphique ” in French." 

§ 465. The pendant of the international telegraph 
office is the international post office of the Upiversal 
P ostal Unio n at Berne, founded in 1874. It is ad- 
ministered by seven functionaries under the super- 
vision of the Swiss Bundesrath and edits a monthly, 
L’Union Postale,” in French, German, and English.'* 

' See below, § 591. ^ See below, § 580. 

" See below, § 474. ‘ See below, § 579. 
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§ 466. Tlie States which have introduced the 
metric system of weights and measures created 
in 1875 the international office of weights and 
measures in Paris. Of functionaries there are a 
director and several assistants. Their task is the 
custody of the international prototypes of the metre 
and kilogramme and the comparison of the national 
prototypes with the international.^ 

§ 467. In 1883 an International Union for the 
Protection of Industrial Property, and in 1886 an 
International Union for the Protection of Works of 
Literature and Art, were created, with an international 
office in Berne. There are a secretary-general and 
three assistants, who edit a monthly, “ Le Droit 
d’ Auteur,” in French.^’ 

§ 468. For the purpose of abolishing the slave trad^ 
the Brussels Conference of 1890 created an inter- 
national maritime office at Zanzibar. Every signatory 
Power has a right to be represented at this office by 
a delegate. 

§ 469. The International Union for the Publication 
of Customs Tariffs, concluded in 1890, has created an 
international office at Brussels. There are a director, 
a secretary, and ten translators. The office edits the 
“ Bulletin des Douanes ” in French, German, English, 
Italian, and Spanish.^ 

§ 470. Nine States — namely, Austria-Hungary, 
Belgium, France, Germany, Holland, Italy, Luxem- 
burg, Eussia, Switzerland — entered in 1890 into 
an international convention in regard to trans- 
ports and freights on railways and have created the 
“Office Central des Transports Internationaux ” at 
Beme.^ 

* See below, 5 582. ’ See below, § 585. 

® See belovt, §§ 583- 584. ' See beJovv, § 581. 
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§471. The States which concluded on March 5, 
1902, at Brussels the Convention concerning bounties 
on sugar ^ have, in compliance with article 7 of this 
Convention, instituted a permanent office at Brussels. 
The task of this office, which is attached to the per- 
manent commission,^ also instituted by article 7, 
is to collect, translate, and publish information of 
all kinds respecting legislation on and statistics of 
sugar. 


VI 

The International Court of Arbitration 

§472. In compliance with articles 20 to 29 of the 
Hague Convention for the peaceful adjustment of 
international differences, the signatory Powers in 
1900 organised the International Court of Arbitra- 
tion at the Hague. This organisation comprises 
, t hree distinct bodie s — namely, the Permanent Ad- 
I ministrative Council of the Court, the International 
! Bureau of the Court, and the Court of Arbitration 
I itself. But a fourth b ody must also be distinguished — 
inamely, the triliunal to be constituted for the deci- 
sion of every case. 

§ 473. The Permanent Council (article 28) con- 
sists of the diplomatic envoys of the signatory Powers 
.accredited to the Netherlands and of the Dutch 
|Secretary for Foreign Aflairs, who acts as president of 

ithe Council. At le ast nin e Powers ipust hfi^repre- 

sen ted at the Council. The task of the latter is the 
control of the International Bureau of the Court, the 
appointment, suspension, and dismissal of the em- 

See below, § 591. See above, § 462. 
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ployes of the bureau, and the decision of all questions 
of administration with regard to the operations of the 
Court. The Council has, further, the task of furnish- 
ing the signatory Powers with a report of the pro- 
ceedings of the Court, the working of the administra- 
tion, and the expenses. At meetings duly summoned^ 
the presence of five members is sufficient to give th4. 

Council power to deliberate, and its decisions are! 
taken by a majority of votes. 

§ 474. The International Bureau (article 22) serves Thointer- 
as the Registey for.^ It is the intermediary Bureau! 

for communications relating to the meetings of the 
Court. It has the custody of the archives and the 
conduct of all the administrative business of the 
Court. The signatory Powers have to furnish the'^ 

Bureau with a certified copy of every stipulation 
concerning arbitration arrived at between them, and , 
of any award concerning them rendered by a special i 
tribunal, &c. The Bureau is (article 26) authorised ' 
to place its premises and its staff at the disposal of 
the signatory Powers for the work of any special ' 
tribunal of arbitration not constituted within the 
International Court of Arbitration. The expense . 

(article 29) of the Bureau is borne by the signatory 
Powers in the proportion established for the Inter- 
national Office of the International Postal Union. 

§ 475. The Court of Arbiti'ation (article 23) con-| Tho Court 
sists of a large number of individuals “ of recognised j 
competence in questions of International Law, en- 
joying the highest moral reputation,” selected and 
appointed by the signatoiy Powers. No more than 
fo ur memb ers may be appointed byjane Power, but 
two or more Powers may unite in the appointment 
of one or more members, and the same individual may 
, ^ See below, vol. II. § 20. 
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be appointed by different Powers, Every member is 
appointed for a term of six year s, but his appointment 
may be renewed. The place of a resigned or deceased 
member is to be refilled by the respective Powers. 
The names of the members of the Court thus ap- 
pointed are enrolled upon a general list, which is to be 
kept up to date and communicated to all the signa- 
tory Powers. The Court thus constituted has juris- 
; diction over all cases of arbitration, unless there shall 
be an agreement between the parties for a special 
tribunal of arbitrators not selected from the list of the 
members of the Court (article 21). 

§ 476. The Court of Arbitration does not as a body 
decide the cases brought before it, but a tribunal is 
created for every special case by selection of a 
number of arbitrators from the list of the members of 
the Court. This tribunal (article 24) may be created 
directly by agreement of the parties. If this is not 
done, the tribunal is formed in the following manner. 
lEach party selects two names from the list, and the 
i four arbitrators so appointed choose a fifth as umpire 
I and president. If the votes of the four are equal, 
the parties entrust to a third Power the choice of the 
umpire. 

If the parties cannot agree in their choice of such 
■third Power, each party nominates a different Power, 
land the umpire is chosen by the united action of the 
‘Powers thus nominated. After this is done, the 
tribunal is constituted, and the parties communicate 
to the Interna tional Bureau of the Court the names of 
the members of the tribunal, which meets at the time 
fixed by the parties. The members of the tribunal 
: must be granted the privileges of diplomatic envoys 
Iwhen discharging their duties outside their own 
• country. The tribunal sits ordinarily ^t the Hague, 
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and, except in case of force majeure, the place of 
session can only be altered by the tribunal with the 
assent of the parties (article 25). But the parties 
can from the beginning designate another place than 
the Hague as the venue of the tribunal (article 36). ^ 
The expenses of the tribunal are paid by the partiesf 
in equal shares (article 57).*^ 

* The procedure to be followed by and before the tribunal ia/ 
described below, vol. II. § 27. 
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CHAPTEE I 


ON INTEENATIONAL TRANSACTIONS IN GENERAL 

I 

Negotiation 

Heffter, 5 S 234-239 — Geffcken in Holtzendorff, III. pp. 668-676 — 
Liszt, § 20 — Ullmann, § 59 — Bonfils, Nos, 792-795 — Pradier- 
Foder 4 , III. Nos. 1354-1362 — Bivier, II. § 45 — Calvo, III. §§ 1316- 
1320, 1670-1673. 

§477. Ija^er nat ional negotiation is the term, 
sjich in.terQOT3..rse petweejr two pr more States a,s i| 
imtiated and directed for the pprppse of efiecting- aii 
UDderatajoding between them on . matters of ^ 
Since civilised States form a body interknitted through 
their interests, such negotiation is constantly going 
on in some shape or other. No State of any im- 
portance can abstain from it in practice. There are 
many other international transactions,^ but negotia- 
tion is by far the most important of them. And it 
must be emphasised that negotiation as a means of 
amicably settling conflicts between two or more 
States is only a particular kind of negotiation, 
although it will be specially discussed in another 
part of this work.^ 

§ 478. International negotiations can be conducted 
fby all such States as have a standing within the 
Family of Nations. Full-Sovereign States are, there- 
fore, the regular subjects of international negotiation. 

^ See below, ?§ 486-490. ^ 8ee below vol. II. §§ 4-6. 
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Purpose of 
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tioii. 


But it would be wrong to maintain that half- and 
part-Sovereign States can never be parties to inter- 
national negotiations. For they can indeed conduct 
negotiations on those points concerning which they 
have a standing within the Family of Nations. Thus, 
for instance, Bulgaria can, in spite of her being a half- 
Sovereign State only, negotiate with foreign States 
independently of Turkey on several matters.^ But 
so-called colonial States, as the Dominion of Canada, 
can never be parties to international negotiations ; 

> any necessary negotiation for a colonial State must 
be conducted by the mother-State to which it inter- 
nationally belongs.^ 

It must be specially mentioned that Jji^ch negotia- 
tion as is conducted between a State, on the one hatid, 
and, on the other, a party whi(jh is not a State, is not 
international negotiation, although such party may 
/reside abroad. Thus, negotiations of a State with the 
I Pope and the Holy See are not international negotia- 
j tions, although all the formalities connected with inter- 
i national negotiations are usually in this case observed. 
Thus, too, negotiations on the part of States with 
a body of foreign bankers and contractors concerning 
a loan, the l)iulding of a railway, the working of a 
mine, and the like, are not international negotiations. 

§ 479. Negotiations between States may have 
various purposes. The purpose may be an exchange 
of views only on some politi(;al question or other; but 
it may also be an arrangement as to the line of action 
to be taken in future with regard to a certain point, 

^ See above, § 91. Canada should have the power oljf 

- The demand on the part of making treaties independently of|; 
many influential Canadian poli- Great Britain, includes neces-i 
ticians, expressed after the verdict sarily the demand to become in! 
of the Arbitration Court in the some respects a Sovereign State^^^' 
Alaska Boundary dispute, that t 
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or a settlement of differences, or the creation of 
international institutions, such as the Universal 
Postal Union for example, and so on. Of the greatest 
importance are those negotiations which aim at an 
understanding between members of the Family of 
Nations respecting the very creation of rules of 
International Law by international conventions. 
Since the Vienna Congress at the beginning of the | 
nineteenth century negotiations between the Powers ! 
for the purpose of defining, creating, or abolishing 
rules of International Law have frequently and very i 
successfully been conducted.* 

§ 480. International negotiations are conducted byj 
the organs which represent the negotiating States.' 
The heads of these States may conduct the negotiations 
in person, either by letters or by a personal interview. 
Serious negotiations have in the past been conducted 
by heads of States, and, although this is comparatively 
seldom done, tliere is no reason to believe that i)er- 
sonal negotiations b(}tween heads of States will not 
occur in future.^ Heads of States may also personally 
negotiate with diplomatic or other agents com- 
missioned for that purpose by other States. Ambas- 
sadors, as diplomatic agents of the first <;lass, must, 
according to International Law, have even the right 
to approach in person the head of the State to which 
they are accredited for the purpose of negotiation.^ 
The rule, however, is that negotiation between States 
concerning more important matters is condmited 
by their Secretaries for Foreign 7 \^llairs, with the 
help either of their diplomatic envoi's or of agents 
without diplomatic character and so-called com- 
missaries.'* 
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See below, §§ 555-568. 
See below, ^ 495* 


^ See above, § 365. 

'* Negotiations between arracu 
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§481. The Law of Nations ignores any particular 
form in which international negotiations must neces- 
sarily be conducted. Such negotiations may, there- 
fore, take place viva voce or through the exchange 
of written representations and arguments or both. 
The more important negotiations are regularly con- 
ducted through the diplomatic exchange of written 
communications, as only in this way can misunder- 
standings be avoided, which easily arise during 
viva-voce negotiations. Of the greatest importance 
are the negotiations which take place through con- 
gresses and conferences.^ 

During viva-voce negotiations it happens some- 
times that a diplomatic envoy negotiating with the 
I Secretary for Foreign Affairs reads out a letter 
'received from his home State. In such case it is 
usual to leave a copy of the letter at the Foreign 
Office. If a copy is refused, the Secretary for Foreign 
Affairs can on his part refuse to hear the letter read. 
Thus in 1825 Canning refused to listen to a Kussian 
communication to be read to him by the Eussian 
Ambassador in London with regard to the indepen- 
dence of the former Spanish colonies in South America, 
because this Ambassador was not authorised to leave 
a copy of the communication at the British Foreign 
Oflice.2 

§482. Negotiations may and often do come to an 
end without any effect whatever on account of the 
parties failing to agree. On the other hand, if 
negotiations lead to an understanding, the effect may 
be twofold. It may consist either in a satisfactory 
exchange of views and intentions, and the parties are 

forces of belligerents are regularly ^ As regards the language used 
conducted by soldiers. See below, during negotiation, see above, 
vol. II. S§ 220-240. § 359. 

' See below, § 483. 
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then in no way, legally at least, bound to abide by 
such views and intentions, or to act on them in the 
future ; or in an agreement on a treaty, and 
then the parties are legally bound by the stipu- 
lations of such treaty. Treaties are of such impor- 
tance that it is necessary to discuss them in a special 
chapter.^ 


n 

Congresses and Conferences 

Phillimore, II. §§ 39-40 — Twiss, II. § 8— Taylor, §§ 34- 36- -Bluntschli, 

§ 13 — Hefffcer, § 242— Geffckcn in Holtzendorff, III. pp. 679-684— 
IJllniann, §§ 60-6 r — Bonfils, Nos, 796-8 r4 — Despagnet, Nos. 484 
488~ Pradier-Foder(?, VI. Nos. 2593-2599- Bivicr, II. § 46 — Calvo, 

III. §§ 1674-1681 — Fioro, II. Nos. 1216-1224 — Martens, L § 52 — 

Charles de Martens, Guide Diplomatique/* vol. I. § 58 — Pradior- 
Foder^, “Cours de droit diplomatique” (r88i), vol. II. pp. 372-424 
— Zaleski, “ Die vdlkerrechtlichc Bedeutungder Congresse ” (1874). 

§ 483. International c;ongresses and conferences Concep- 
are formal meetings of the representatives of several con-”^ 
States for the purpose of discussin g matters of inter- 
national interest and coming to am agreement con- terencos. 
cerning these matters. As far as language is con- 
cerned, the term “ congress ” as well as “ conference ” 
may be tised for the meetings of the representatives 
of only two States, but regularly congresses or con- j 
ferences denote such bodies oily as are composed; 
of the representatives of a greater number of States./ 
Several writers ^ allege that there are characteristic 
differences between a congress and a conference. 

But all such alleged differences vanish in face of the 

' See below, SS 491-554. 

* See, for ijjstance, Martens, I. S 52, and Fiore, II. §§ I2i6"i224. 
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fact that the Powers, when summoning a meeting 
of representatives, name such body either congress 
or conference indiscriminately. It is not even 
correct to say that the more important meetings are 
named congresses, in contradistinction to conferences, 
for the Hague Peace Conference of 1898 was, in spite 
'' of its grand importance, denominated a conference. 

Much more important than the mere termino- 
logical dilTerence between congress and conference is 
the difference of the representatives who attend the 
y meeting. For it may be that the heads of the States 
meet at a congress or conference, or that the 
representatives consist of dijdomatic envoys and 
Se(;retaries for Foreign Alikirs of the Powers. But, 
although congresses and conferences of heads of 
States have been held in the past and might at any 
moment be held again in the future, there can be no 
doubt that the most important matters are treated 
by congresses and conferences consisting of diplo- 
matic representatives of the Powers. 

§ 484. Congresses and conferences not Ijeing 
organised by customary or conventional International 
Law, no rules exist with regard to the parties of a. 
congress or conference. Everything depends upon 
the purpose for which a congress or a conference 
meets, and upon the Power which invites other 
Powers to the meeting. If it is intended to settle 
certain differences, it is reasonable that all the States 
concerned should be represented, for a Power which 
is not represented need not consent to the resolutions 
of the congress. If the creation of new rules of 
International Law is intended, at least all fuU- 
Sovereign members of the Family of Nations ought 
to be represented. To the Peace Conference at the 
Hague, nevertheless, only the majority of States were 
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invited to send representatives, the South American j 
Republics not being invited at all. I 

It is frequently maintained that only full-Sovereign | 

States can be parties to congresses and conferences. Ij 
This is certainly not correct, as here, too, everything 
depends upon the merits of the special case. As 
a rule, fuU-Sovereign States only are parties, but 
there are exceptions. Thus, Bulgaria, a vassal underi 
Turkish suzerainty, was a party to the Hague Feacej 
Conference, although without a vote. There is no! 
reason to deny the rule that half- and part -Sovereign 
States can be parties to congresses and conferences 
in so far as they are able to negotiate internationally.* 

Such States are, in fact, frequently asked to send 
representatives to such congresses and conferences 
as meet for non-political matters. 

But no State can be a party which has not been] 
invited, or admitted at its own reqiiest. If a Power] 
thinks it fitting that a congress or conference 
should meet, it invites such other Powers as it 
pleases. The invited Powers may accept nntler the 
condition that certain other Powers should or 
should not be invited or admitted. Those Powers 
which have accepted the invitation become parties 
if they send representatives. Each party may send 
several representatives, but they have only one vote, 
given by the senior representative for himself and| 
his subordinates. 

§ 485. After the place and time of meeting have Procedure 
been arranged — such place jmay be neutralised for “^^"3 
the purpose of securing the independence of the 
deliberations and discussions — the representatives 
meet and constitute themselves by exchanging their 
commissions and electing a president and other 

’ See above, § 478. 
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officers. It is usual, but not obligatory, for the 
Secretary for Foreign Affairs of the State within 
which the congress meets to be elected president. If 
the difficulty of the questions on the programme 
makes it advisable, special committees are appointed 
for the purpose of preparing the matter for dis- 
cussion by the body of the congress. In sucdi 
discussion all representatives can take part. After 
the discussion follows the voting. The motion must 
be carried unanimously to consummate the task of the 
congress, for the vote of the majority has no power 
I whatever in regard to the dissenting parties. But it 
I is possible that the majority considers the motion 
f binding for its members. A protocol is to be kept 
for all the discussions and the voting. If the 
discussions and votings lead to a final result upon 
which the parties agree, all the points agi’eed upon 
are drawn up in an Act, which is signed by the 
j representatives and which is called the Final Act or 
{the General Act of the congress or conference. A 
|party can make a declaration or a reservation in 
[signing the Act for the purpose of excluding a 
^certain interpretation of the Act in the futtire. And 
{the Act may expressly stipulate freedom for States 
Iwhich were not parties to accede to it in future. 
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ni 

Transactions besides Negotiation 

Bluntschli, § 84 — Hartmann, § 91 — Gareis, § 77 — Liszt, § 20. 

§ 486. International transaction is the term for Different 
every act on the part of a State in its inter- Transa'c- 
course with other States. Besides negotiation, which ‘ion; 
has been discussed above in §§ 477-482, there 
are elfijaui_iitJxei;- 4 tkids~<rf 4 i^ transactions 

which are of legal importance — namely, declaration,!, 
notification, protest, renunciation, recognition, inter- ';' 
vention, retorsion, reprisals, pacific blockade, war,;/ 
and subjugation. Eecognition has already been dis^' 
cussed above in §§ 71-75, as has also intervention in 
§§ 134-138, and, further, subjugation in §§ 236-241. 
Itetorsiou, reprisals, pacific- blockade, and war will 
be treated in the second volume of this work. There 
are, therefore, here to be discussed only the remaining 
four transactions — namely, declaration, notification, 
protest, and renunciation. 

§ 487. The term “ declaration ” is used in three pecima- 
difierent meanings. It is, first, sometimes used as 
the title of a body of stipulations of a treaty^ 
according to which the parties engage themselvesj 
to pursue in future a certain line of conduct. Tliei 
Declaration of Paris, 1856, and the Dt'claradon of 
St. Peterslmrg, 1868, are instances ol‘ this. De- 
clarations of this kind differ in no respect from 
treaties.^ One speaks, secondly, of declarations when 
States communicate to other States or urbi et orbi 
an explanation and justification of a line of conduct| 
pursued by them in the past, or an explanation/ 


L L 
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See below, § ?o8c 
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of views and intentions concerning certain matters. 
Declarations of this kind may be very important, 
but they hardly comprise transactions out of which 
rights and duties of other States follow. But 
there is a third kind of declarations out of 
which rights and duties do follow for other States, 
and it is this kind which comprises a specific 
international transaction, although the diflerent 
declarations belonging to this group are by no means 
of a uniform character. Declarations of this kind 
are declarations of war, declarations on the part of 
belligerents concerning the goods they will condemn 
as contraband, declarations at the outbreak of war 
on the part of third States that they will remain 
neutral, and others. 

§ 488. Notification is the technical term for the 
communication to other States of the knowledge of 
certain facts and events of legal importance. In 
principle, no notification is obligatory, but in fact it 
' frequently takes place, because States caiinot be 
j considered subject to certain duties without the 
i knowledge of the facts and events which give 
;rise to these duties. Thus it is usual to notify to 
' other States changes in the headship and in the form 
of government of a State, the outbreak of war, 
the establishment of a Federal State, a blockade, 
an annexation after conquest, the appointment of 
a new Secretary for Foreign Affairs, and tlie like. 
But although notification is as a rule not obligatory, 
there are some except ions to the rule. Thus, accord- 
ing to article 56 of the Hague Convention for the 
peaceful adjustment of international differences, in 
case a number of States are parties to a treaty and 
two of the parties are at variance concerning the 
interpretation of such treaty and agree^ to have the 



TRANSACTIONS BESIDES NEGOTIATION 515 

difference settled by arbitration, they have to notify' 
this agreement to all other parties to the treaty. 
Thus, too, according to article 34 of the General 
Act of the Berlin Congo Confertmce of 1 885, notifica-j 
tion of new occupations and the like on the Africai:^ 
coast is obligatory. 

§ 489. Protest is a formal communication on the 
part of a State to another that it objects to an act 
performed or contemplated by the latter. A protest 
serves the purpose of preservation of rights, or of 
making it known that the protesting State does not 
acquiesce in and does not recognise certain acts. A 
protest can be lodged with another State concerning 
acts of the latter which have been notified to the 
former or which have otherwise become known. On 
the other hand, if a State acquires knowledge of an 
act which it considers internationally illegal and 
against its rights, and nevertheless does not protest, 
such attitude implies renunciation of such rights, 
provided a protest would have been necessary to 
preserve a claim. It may further happen that a 
State at first protests, but afterwards either expressly * 
or tacitly acquiesces in the act. And it must be 
emphasised that under certain circumstances and 
conditions a simple protest on the part t)f a State 
without further action is not in itself sufficient to 
preserve the rights in behalf of which the protest was 
made.“ 

§ 490. Eenunciation is the deliberate abandonment 
1 of rights. It can be given expressis t^erbis or tacitly^. 

* Thus by section 3 of the Customs tiiriiTcKtablished at Mada-- 
Declaration concerning Siam, ga.scar after the annexation to 
Madagascar, and the New He- France (see below, p. 594). 
brides, which is embodied in the ‘ 8oe below, § 539, concerning 
Anglo-French Agreement of April the withdrawal of llussia from 
8, 1904, Great Britain withdrew' article 59 of the Treaty of Berlin, 
the protest which she had raised 1878, stipulating the freedom of 
against the intrdSuction of the the X)ort of Batoum. 
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If, for instance, a State by occupation takes possession 
of an island which has previously been occupied 
by another State,* the latter tacitly renounces its 
rights by not protesting as soon as it receives know- 
ledge of the fact. Eenunciation plays a prominent 
part in the amicable settlement of differences between 
States, either one or both parties frequently renounc- 
ing their claims for the purpose of coming to an 
agreement. But it must be specially observed that 
mere silence on the part of a State does not imply 
renunciation ; this occurs only when a State remains 
silent, although a protest is necessary to preserve a 
claim. 

' See above, § 247. 



CHAPTEE II 

TREATIES 

I 

Character and Function op Treaties 

Vattel, II. §§ 152, 153, 157, 163 — Hall, § io7--Phillimore, II. §44 — 

Twiss, I. §§ 224-233 — Taylor, §§ 341-342 — Bluntsclili, § 402 — 

Heffter, § 81 — Despagnet, Nos. 444-445 — Pradicr-Fodoro, II. Nos. 

888-919 — Bivicr, II. pp. 33-40 — Calvo, III. §§ 1567-1584 — Fiore, 

II. Nos. 976-982 — Martens, I. § 103 — ^Bergbohm, “ Staatsvertnige 
und Gesetze als Quollen des Volkerrechts (1877) — Jellinek, Die 
rechtliche Natur der Staatenvertrage (1880) — Laghi, “Teoria 
dei trattati internazionali ’* (1882) — Buoimmici, “ Dei trattati inter* 
nazionali ’’ (1888) — Nippold, “ Der volkerrechtliche Vertrag (1894) 

— ^Triepel, “ Volkerrecht und Landesrecht” (1899), PP* 27-90. 

• $491. InternationaL treaties are couventioiis or Concep- 

f ^ tion ot 

contracts between two or more otates concerniiiij^ Treaties, 
various matters of interest. Even before a Law of 
Nations in tlie modern sense of the term was in 
existence, treaties used to be concluded between 
States. And although in those times treaties were 
neither based on nor were themselves a cause of an 
International Law, they were neveitlieless considered 
sacred and binding on account of religious and moral 
sentiment. However, since the manifold intercourse of 
modern times did not then exist between the diflerent 
States, treaties did not discharge such all-im[)ortant 
functions m the life of humanity as they do now. 

§ 492. These important functions are manifest if 
attention is given to the variety of international Treaties, 
treaties whith exist nowadays and ai'e day by day 
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concluded for innumerable purposes. In regard to 
State property, treaties are concluded of cession, of 
boundary, and many others. Alliances, treaties of 
protection, of guarantee, of neutrality, of peace are 
concluded for political purposes. Various purposes 
are served by consular treaties, commercial * treaties, 
treaties in regard to the post, telegraphs, and railways, 
treaties of copyright and the like, of jurisdiction, of 
extradition, monetary treaties, treaties in regard to 
measures and weights, to rates, taxes, and custom- 
house duties, treaties on the matter of sanitation 
with respect to epidemics, treaties in the interest of 
industrial labourers, treaties with regard to agricul- 
ture and industry. Again, various purposes are served 
by treaties concerning warfare, mediation, arbitra- 
tion, and so on. 

I do not intend to discuss the question of classi- 
fication of the different kinds of treaties, for hithei'to 
all attempts “ at such classification have failed. But 
there is one distinction to be made which is of 
the greatest importance and according to which the 
whole body of treaties is to be divided into two 
classes. For treaties may, on the one hand, be con- 
cluded for the purpose of confirming, defining, or 
abolishing existing customary rules, and of establisli- 
ing new rules for the Law of Nations. Treaties of 
tliis kind ought to be termed law-making treaXies. 
On the other liand, treaties may be concluded for 
all kinds of other purposes. Law-making treaties 
as a source of rules of International Law have been 

^ They frequently embody the of treaties. Sec Ileffter, §§88-91 ; 
so-called most favoured nation l^liintschli, §§ 442-445 ; Martens, 
clause. See below. § 522. I. § 1 1 3 ; Ullinann, § 70 ; Wheaton, 

^ Since the time of Grotius the § 268 (following Vattel, II. § 169) ; 
science of the L<aw of Nations has Hivicr, II. pp. 106-1 18 ; Westlake, 
not ceasodiattempting a satisfactory I. p. 283, and many others, 
classiheation of the Afferent kinds * 
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discussed above (§18); the most important of these, 
treaties will be considered below (§§ 556-568). 

§ 493. The question as to the reason of the bind- 
ing force of international treaties always was, and still 
is, very much disputed. That all those publicists 
who deny the legal cliaracter of the Law of Nations 
deny likewise a legally binding force in international 5 
treaties is obvious. But even among those who j 
acknowledge the legal character of International ' 
I jaw, unanimity by no means exists concerning 
this binding force of treaties. The question is 
all the more important as everybody knows that 
treaties are frequently broken, rightly according to 
the opinion of the one party, and wrongly according 
to the opinion of the other. Many publicists 
find the binding force of treaties in the Law of ; 
Nature, others in religious and moral principles, 
others ^ again in the self-restraint exercised by States 
in becoming a party to a treaty. Some writers ^ 
assert that it is the contracting parties’ own will 
which gives l:)inding force to their treaties, and 
others ^ teach tliat sucli binding force is to be found 
im Rechtsbewusstsein der Menschheit — that is, in 
the idea of right innate in man, I believe that the 
question can satisfactorily be dealt with only by 
dividing it into several different questions and by 
answering those questions seriatim. 

First, the question is to be answered jrfiy treaties 
a re legally b inding. The answer must categbrically 
be that this is so because there exists a customary| 
rule of International Law that treaties are binding, i 

Then the question might be put as to the ca use 

^ So Hall, § 107 ; JelHnek, * So Triepel, Volkerrecht tind 
Staatenvertrage, p. 31 ; Nippold, Landesirecht (1899), p. 82. 

§ XI. ^ So liluntschli, §410. 


Binding 
Force of 
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of the existe nce of such customary rule. The answer 
must be thatT such rule is the product of several 
jo int causes. Religious and moral reasons require 
such a rule quite as much as the interest of the 
States, for no law could exist between nations if 
such rule did not exist. All causes which have 
been and are still working to create and maintain 
an International Law are at the background of this 
question. 

And, thirdly, the question might be put hoTv it 
is possible to speak of a legally binding force in 
treaties without a judicial a-uthority , to eiiiprce their 
stjpulaxioji&i The answer must be that tlie binding 
force of treaties, although it is a legal force, is not 
the same as the binding force of contracts ac(;ord- 
ing to Municipal Law, since International Law is a 
weaker law, and for this reason less enforceable, than 
Municipal Law. But just as International Law 
does not lack legal character in consequence of the 
fact that there is no central authority ^ above the 
States whi(!h could enforce it, so international 
treaties are not deficient of a legally binding forcte 
becaiise there is no judicial authority for the enforce- 
ment of their stipulations. 


See above, § 5. 
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II 

Parties to Treaties 

Vattel, IL 5§ I54“i5^» 206-212 — Hall, § 108 — Westlake, L p* 279 — 
Phillimore, IL §§ 48-49— Halleck, I. pp. 275-278 — Taylor, 5§ 361- 
365— Wheaton. §§ 265-267— Bluntschli, §§ 403-409— Heflter, §§ 84 
85 — Ullmann, § 63 — Bonfils, No. 818 — Despagnet, No. 447 — 
Pradier-Fod^re, IL Nos. 1058-1068 — Bivier, II. pp. 45-48 — Calvo, 
HI. §§ 1616-161S — Fiore, II. Nos. 984-1000 — Martens, I. § 104 — 
Nippold, 1. c. pp. 104-112. 


§ 494. The so-called right of making treaties is 
not a right of a State in the techni(!al meaning of the 
term, but a mere competence attaching to sovereignty. 
A State possesses, therefore, treaty-making power 
only so far as it is sovereign. Fttll-Spyereign States 
may become parties to treaties of all kinds, btrng 
regularly competent to make treaties on whatever 
objects they please. Not-full Sovereign States, how- 
ever, can become parties to such treaties oiily accord- 
iiig to their competence to conclude. It is impossible 
to lay dowm a hard and fast rule concerning such com- 
petence of all not-full Sovereign States. Everything 
depends upon the special case. Thus, the constitu- 
tions of Federal States comprise provisions with 
regard to the competence, if any, of the member-States 
to conclude international treaties among themselves 
as well as with foreign States.^ Thus, again, it 


The 

Treaty- 

making 

Power. 


^ According to articles 7 and 9 
of the Constitution of Switzer- 
land the Swiss member-States are 
competent to conclude non-poli- 
tical trea-ties among themselves, 
and, further, such treaties with 
foreign States as concern matters 
of police, of local traffic, and of 
State economics. According to 
article 11 of the Constitution of 
the German Empire, the (German 
member-States* are competent to 


conclude treaties concerning alL^ 
such inattors as do not, in con- 1 
forniity with article 4 of the Con- ) 
stitution, belong to the competence ,f 
of the Empire. On the other hand, 
according to article 1, section ro^ 
of the Constitution of the United-; 
States of America, the member-; 
States are incompetent either toi 
conclude treaties among them-i 
selves or with foreign States. 
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depends upon the special relation between the 
sii g:ftrain and thft v assal how far the latter possesses 
the competence to enter into treaties with foreign 
. States : ordinarily a vassal can conclude treaties con- 
! cerning such matters as railways, extradition, com- 
l merce, and the like. 

§ 495. The treaty-making power of the States is 
exercised by their heads, either personally or through 
represeptatiyes.appointed- by these heads. The Holy 
Alliance of Paris, 1814, was personally concluded 
by the Emperors of Austria and Eussia and the 
King of Prussia. And when, on June 24, 1859, 
the Austrian array was defeated at Solferino, the 
iplmperors of Austria and France met on July 11, 
"^1859, at Villafranca and agreed in person on pre- 
liminaries of peace. Yet, as a rule, heads of States do 
not act in person, but authorise representatives to 
act for them. Such representatives receive a written 
commission, known as powers or fu U powers, which 
authorises them to negotiate in the name of the 
respective heads of States. They also receive oral or 
written, open or secret ingtructious. But, as a rule, 
they do not conclude a treaty finally, for all treaties 
concluded by such representatives are in primfiple 
not valid before ratification.^ If they conclude a 
treaty by exceeding their powers or acting contrary 
to their instructions, the treaty is not a real treaty 
and not binding upon the State they represent. A 
treaty of such a kind is called a spomio or sjmisiones. 
Sponsiones may become a real treaty and binding 
upon the State through the latter’s approval. Now- 
adays, however, the difference between real treaties 
and sponsiones is less important than in former times, 
when the custom was not yet general in favour of 

’ See below, § 510. * 
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the necessity of ratification for the validity of treaties. 

If nowadays representatives exceed their powers, 
their States can simply refuse ratification of the 
sponsio. 

§ 496. For some non-political purposes of minor Minor 
importance, certain minor functionaries are recognised arieT*”" 
as competent to exercise the treaty-making power 
of their States. Such functionaries are ipso facto iruiking 
by their offices and duties competent to enter 
into certain agreements without the requirement of 
ratification. Thus, for instance, in time of war, 
military and naval officers in command can enter 
into agreements concerning a suspension of arms, the 
surrender of a fortress, the exchange of prisoners, 
and the like. But it must be emphasised that treaties | 
of this kind are valid only when these functionaries ? 
have not exceeded their powers. 

>§ 497. Although the heads of States are regularly, Con- 
according to the Law ol Nations, the organs that iicstric 
exercise the treaty-making power of the States, 
constitutional restrictions imposed upon the heads 
concerning the exercise of this power are neverthe- 
less of importance for the Law of Nations. Such^ 
treaties camcluded by heads of States or representa -1 
tives authorised by these heads as violate constitu-;! 
tional restrictions are not real treaties and do not] 
bind the State concerned, because tlie re})resenta-| 
tives have exceeded their powers in concluding thel 
treaties.* Such constitutional restrictions, although* 
they are not of great importance in Great Britain," 
play a prominent part in the Constitutions of most 
countries. Thus, according to article 8 of the 

^ The whole matter is disciLssed ~ See Anson, The Law and 
with great lucidity by Nippold, 1 . c. Custom of the Constitution, 11 . 
pp. 127-164. • ( 2nd ed.), pp. 297-300. 
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French Constitution, the President exercises the 
treaty-making power ; but peace treaties and such 
other treaties as concern commerce, finance, and some 
other matters, are not valid without the co-operation 
of the French Parliament. Again, according to articles 

1 , 4, and 1 1 of the Constitution of the German Empire, 
the Emperor exercises the treaty-making power ; but 
such treaties as concern the frontier, commerce, and 
several other matters, are not valid without the co- 
operation of the Bundesrath and the Eeichstag.^ 

§498. A treaty being a convention, mutual consent 
of the parties is necessary. Mere proposals made by 
one party and not accepted by the other are, there- 
fore, not binding upon the proposer. Without force 
are also polli citation s which contain mere promises 
without acceptance by the party to whom they were 
made. Not binding are, lastly, so-called 2Mnc tationes. 
jinere negotiations on the items of a future treaty, 
(without the parties entering into an obligation to 
conclude that treaty. But such punctationes must not 
I be confounded either with a preliminary treaty or 
iwith a so-called pactum de contrahendo. A pre- 
liminary treaty requires the mutual consent of the 
parties with regard to certain important points, 
whereas other points have to be settled by the defini- 
tive treaty to be concluded later on. Such prelimi- 
nary treaty is a real treaty and therefore binding 
u}X)n the parties. A pactum de contrahendo requires 
likewise the mutual consent of the parties. It is an 
agreement upon certain points to be incorporated 
in a future treaty, and is binding upon the 
parties. The difference between punctationes and a 

^ According to article 2, section elude treaties with the consent of 

2, of the Constitution of the United the Senate. 

States, the President can only con- « 
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pactum de contrahendo is, that the latter stipulates 
an obligation of the parties to settle the respective 
points by a treaty, whereas the former does not. 

§499. As a treaty will lack binding force with- Freodom 
out real consent, absolute freedpm of ao.t.mp oti the 
part of the contracting parties is required. It senting 
must, however, be understood that circumstances of 
urgent distress , such as either defeat in war or the 
menace of a strong State to a weak State, are, 
according to tlie rules of International Law, not 
i£gaxdeiL-as».,ej;dRdingw.^^ of action of a 

party consenting to the terms of a treaty. The phrase 
“ freedom of action ” applies only to the represen - 
tqtipes of the contracting States. It is their freedom^ 
of action in consenting to a ti'eaty which must ' 
not have been interfered with and whicli must 
not have been excluded by other causes. A treaty/ 
concluded through intimidation exercised against 
the representatives of either party or (joncluded by 
intoxicated or insane representatives is not binding 
upon the party so represented. But a State which was \ 
forced by circumstances to conclude a treaty con- i 
taining humiliating terms has no right afterwards to j 
shake off the obligations of such treaty on the ground \ 
that its freedom of action was interfered with at the I 
time. This must be emphasised, because ni practice i 
cases ^f similar repudiation have constantly occurred. 

A State may, of course, hold itself justilied by j)oIitical 
necessity in shaking off such obligations, but this does 
not alter the fact that such action is a breach of 
law. 

5 5:00. Although a treaty was concluded with the Deinsion 

^ ^ y . , , , Error 

real consent of the parties, it is nevertheless not in Con- 
binding if the consent was given in error, or under ^ P.irtiflsT 
delusion produced by a fraud of the other contracting 
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party. If, for instance, a boundary treaty were based 
upon an incorrect map or a map fraudulently altered 
by one of the parties, such treaty would by no means 
be binding. Although there is freedom of action in 
such cases, consent has beeix given under circum- 
stances which render the treaty null and void. 
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Vattel, II. §§ 160-162, 166 — Hall, § 108 — Phillimore, II. § 51 — Walker, 
§ 30 — Bluntschli, §§ 410-416 — Heflter, § 83 — Ullmann, § 67 ™ 
Bonlils, No. 819 — Despagiiet, No. 454 — Praclicr-Foder6, IT. Nos. 
1080-1083 — Eivier, II. pp. 57-63 — Fiore, II. Nos. 1001-1004 — 
Martens, I. § 110 — Jellinek, Die rechtliche Natnr der Staatenver- 
triige,” pp. 59-60 — Nippold,!, c. pp. 181-190. 

Objects in § 501 . The objetjt of treaties is always an ob liga tion, 
TreaUes.”* whether mutual between all tlie parties or unilateral 
on the part of one only. Speaking generally, the 
object of treaties can be an obligation concerning 
any matter of interest for States. Since there exists 
no other law than International Law for the inter- 
course of States with each otlier, every agreement 
between tliem regarding any obligation whatever is a 
treaty. However, the Law of Nations prohibits some 
obligations from be(;omiug objects of treaties, so that 
such treaties as comprise obligations of this kind are 
from the very beginning null and void.'^ 

’ The voidance ah origine of inception, bnt become afterwards 
those treaties must not be void on some ground or otlicr. 
confounded with voidance of such (See below, §§ 541-544.) 
treaties as are valid in their ♦ 
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§ 502. Obligations to be performed by a State owiga- 
otherthan a contracting party cannot be the object of coniraL- 
a treaty. A treaty stipulating such an obligation 
would be null and void. But with this must not be be object, 
confounded the obligation undertaken by one of the 
contracting States to exercise an influence upon 
another State to perform certain acts. The object of 
a treaty with such a stipulation is an obligation of 
one of the contracting States, and the treaty is there- 
fore valid and binding. 

§ 503. Such obligation as is inconsistent with AnObiiga- 
obligations from treaties previously concluded by BiBtcnT°*' 
one State with another cannot be the object of a treaty 
with a third State. Thus, in 1878, when after the tions can- 
war Eussia and Turkey concluded tlie preliminary object. 
Treaty of Peace of San Stefano, which was inconsis- 
tent with the Treaty of Paris of 1856 and the Con- 
vention of London of 1871, England protested,’ and 
the Powers met at the Congress of Berlin to arrange 
matters by mutual consent. 

§ 504. An obligation to perform a physic.al imjtossi- 
bility ~ cannot be the object of a treaty. If percliance physically 
a State entered into a convention stipulating an 
obligation of that kind, no right to claim damages 
for non-fulfilment of the obligation would arise for the 
other party, such treaty being legally null and void. 

§ 505. It is a customarily recogni.sed rule of tlu' immoral 
Law of Nations that immoral obligations cannot I tiOJlH. 
the object of an international treaty. Thus, an alliance 
for the purpose of attacking a third State wuthout 
provocation is from the beginning not binding. It 
cannot be denied that many treaties stipulating 
immoral obligations have been concluded and 


' See Martens, N.R.G. and scr. III. p. 257. 
^ee below, § 542. 
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executed in the past, but this does not alter the fact 
that such treaties were legally not binding upon the 
contracting parties. It must, however, be taken into 
consideration that the question as to what is immoral 
is often controversial. An obligation which is con- 
sidered immoral by other States may not necessarily 
appear immoral to the contracting parties, and there 
is no Court that can decide the controversy. 

§ 506. It is a unanimously recognised customary 
rule of International Law that obligations which are 
■ at variance with universally recognised principles of 
i International Law cannot be the object of a treaty. 

. If, for instance, a State entered into a convention 
with another State not to interfere in case the latter 
should appropriate a certain part of the Open Sea, 
or should command its vessels to (;ommit piratical 
; acts on the Open Sea, such treaty would be null and 
• void, because it is a principle of International Law 
that no part of the Open Sea can be appropriated, and 
that it is the duty of every State to interdict to its 
vessels the commission of pirat.*y on the High Seas. 


IV 

Form and Parts of Treaties 

Grotius, II. 0. 15 § 5 — Vatlcl, II. § 153 — Hall, § 109— 'Westlake, I. 
pp. 279-281 — Wheaton, § 253— Bluntschli, §§ 417-427 — Hartmann, 
§§ 46-47 — Hefftor, §§ 87-91 — Ullmann, § 68 — Bonfils, Nos. 821-823 
— Pradier-Fodere, II, Nos. 1084-1099— Eivier, II. pp. 64 - 

Fiore, II. Nos. 1004-1006 — Martens, I. § 112 — Jellinek, “ Die rccht- 
liche Naturder Staatenvertrage,” p. 56 — Nippold, 1 . c. pp. 178-181. 


Nonecfis- § 507. The Law of Nations includes no rule which 
sary Form pj-gscribes a necessary form of treaties. A treaty is, 
Treaties, therefore, concluded as soon as the mutual consent 
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of the parties becoraes clearly apparent. Such con- 
sent must always be given expressly, for a treaty 

...tacit .consent. But it 

matters not whether an agreement is made in writing, 
orally, or by symbols. Thus, in time of war, the 
exhibition of a w hite fla g symbolises the proposal of 
an agreement , as to a brief truce for the purpose of 
certain negotiations, and the acceptance of the 
proposal on the part of the other side tlirough thet 
exhibition of a similar symbol establishes a convention! 
as binding as any written treaty. Thus, too, his-‘ 
tory tells of an oral treaty of allianc e, secured by 
an oath, concluded in 1697 at Pillau between Peter] 
the Great of Russia and Frederick III., Elector of 
Brandenljurg.^ Again, treaties are sometimes con-‘ 
eluded through an exchange of diplomatic notes 
between the Secretaries for Foreign AJlfiirs of two 
States or through the ex change of personal letters 
between the heads of two States. However, as a 
matter of reason, treaties usually take the form of a\ 
written ^ document signed by duly authorised reprev/ 
sentatives of the contracting parties. 

§ 508. International agreements which take the 
(form of a written agfeement are, besides treaties, some- 
'times termed Acts, sometimes Convmtions, sometimes 
Declaimtions!^ But there is no essential di/Terence 
between tliem, and their binding force upon the con-i 
tracting parties is the same whatever be their name] 
The Geneva Convention, the Declaration of Paris, and j 
the final act of the Vienna Congre.ss are as binding ’ 

^ See Martens, I. § 1 1 2. eluded in writing, the example of 

^ The only writer who nowa,' the agreements concluded between | 
days insists upon a written agree- armed forces in time of war either! 
rnent for a treaty to be valid is, orally or throiigh symbols proves I 
as far as I know, Bulmerincq that the written form is notj 
(§ 56). But although all impor- absolutely necessary, 
tant treaties ard naturally con- ^ See above, § 487. 

VOL. 1. 
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as any agreement which goes under the name of 
Treaty. 

' 1 509. Since Ititemational Law lays down no rules 
concerning the form of treaties, there exist no rules 
concerning the arrangement of the parts of written 
treaties. But the following order is nspally o bserye d. 
A first part, the so-called prmmble, comprises the 
names of the heads of the contracting States, of their 
duly authorised representatives, and the motives for 
the conclusion of the treaty. A second part consists 
of the p rimary sti pulations in numbered articles. A 
third part consists of miscellaneous stipulatio ns con- 
cerning the duration of the treaty, its ratification, the 
accession of third Powers, and the like. The last 
part comprises the signatures of tlie representatives. 
But this order is by no means necessary. Sometimes, 
for instance, the treaty itself does not contain the 
very stipulations upon which the contracting parties 
have agreed, such stipulations being placed in an 
annex to the treaty. It may also happen that a 
treaty contains secret stipulations in an additional 
part, which is not made public with the bulk of the 
stipulations.* 

* The matter is treated with alJ details hy Pradier-Fodcrc, II. 
§§ io86-icx;6. 
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V 

Katipication op Treaties 

Grotius, II. c. II, § 12 — Pufendorf, III. o. 9, § 2— Vattol, II . 5 156— Hall, 
§ no — Westlako, I. pp. 279--280 — Lawrence, § 152 — Philliinore, II. 
§ 52— Twiss, I. § 214— Halleok, I. pp. 276 -277— Taylor, §§ 364-367 
— Walker, § 30 — Wharton, II, §§ 131-131 a —W heaton, §§ 236-263— 
Bluntschli, §§ 420-42 1 — Hellter, § 87 — Geesner in Holtzendorff, III. 
pp. 13-18 — Ullmann, § 66 — Bonfils, Nos. 824-831 — Pradier-Fod6re, 
II. Nos. 1100-1119 — Bivier, II. § 50 — Calvo, III. §§ 1627-1636 — 
Fiore, II. No. 994 — Martens, I.§§ 103-108 — Wicqnefort,“ L’Ambas- 
sadenr et ses fonctions ” (1680), II.^ Section XV. — Jollinek, “ Die 
rechtliohe Natur der Staatenvertrage,” pp. 53-36— Nippold, 1. c. 
pp. 123-123 — Wegmann, “Die Batifikation von Staatsvertriigen” 
(1892). 

§ 510. liatification is the term for the final con- 
firmation given by the parties to an internationaJ 
treaty concluded by their representatives. Although 
a treaty is concluded as soon as the mutual con- 
sent is manifest from acts of the duly authorised 
representatives, its binding force is regularly sus- 
pended till ratification is given. The function of 
ratification is, therefore, that it makes tlie treaty 
binding, and that, if it is refused, the treaty falls to 
the ground. As long as ratification is not given, 
the treaty is, although concluded, not perfect. 
Many writers^ maintain that, as a treaty is not 
binding without ratification, it is the latter which 
really contains the mutual consent and leally con- 
cludes the treaty. Before ratification, they maintain, 
there is no treaty concluded, but a mere mutual 
proposal agreed to to conclude a treaty. Butl 
this opinion does not accord with the real facts.^ 
For the representatives are authorised and intend tf» 

* See, for instance, Ullmann, The matter is very ably dia- 
§ 66 ; Jellinek, p. 53 ; Nippold, p. cussed by Bivier, II. pp. 74-76. 

123 ; Wegmann, p. 1 1. 
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conclude a treaty by their signatures. The con- 
tracting States have always taken the standpoint 
;hat a treaty is concluded as soon as their mutual 
consent is clearly apparent. They have always 
made a distinction between their consent given by 
representatives and their ratification to be given 
afterwards, they have never dreamt of confounding 
both and (ionsidering their ratification their consent, 
lit is for that reason that a treaty cannot be ratified 
jin part, tliat no alterations of the treaty are possible 
Ithroiigh the act of ratification, that a treaty may be 
; tacitly ratified by its execution, that a treaty always 
|is dated from the day when it was duly signed by the 
i representatives and not from tlie day of its ratifica- 
;tion, that there is no essential difference between 
:su(!h treaties as want and such as do not want 
iratification. 

§511. The rationale for the institution of ratifi- 
cation is another argument for the fact that the 
conclusion of the treaty by the representatives is to 
be distinguished from the confirmation given by the 
respective States through ratifying it. The reason 
is that opportunity of re- 

fjxamimng not tlie single stipulations, but dig lyhole 

These 

interests may be of various kinds. They may undergo 
a change immediately after the signing of the treaty 
by the representatives. They may appear to public 
opinion in a different light from that in whkdi they 
appear to the Governments, so that the latter want to 
reconsider the matter. Another reason is that treaties 
on many important matters are, according to the 
Constitutional Law of most States, not valid without 
some kind of consent of Parliaments. Governments 
must therefore have an opportunity of withdrawing 
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from a treaty in case Parliaments refuse their 
recognition. These two reasons have m^e, and still 
make, the institution of ratification a necessity for 
International Law. 

§ 512. But Tatifioation, although necessary in prin- Ratifioa- 
ciple, is nfttL^Wjays Although it is now a farfylbut 

universally recognised customary rule of International 
Law that treaties are regularly in need of ratification, necessary, 
even if the latter was not expressly stipulated, there 
are exceptions to the rule. For treaties concluded 
by such State functionaries ^ as have within certain 
narrow limits, ipso facto by their tdfice, the power 
to exercise the treaty-making competence of their 
State do not want ratification, but are binding at 
once when they are concluded, proyMed the re- 
spective functionaries have not exceeded their powers. 
Further, treaties concluded by heads of States in 
person do not want ratification provided that they 
do not concern matters in regard to which con-i 
stitutional restrictions^ are imposed upon heads ol‘j 
States. And, lastly, it may happen that the con- 
tracting parties stipulate expressly, fi)r the sake of 
a speedy execution of a treaty, that it shall be bind- 
ing at once without ratifi (rations being necessary. 

Thus, the Treaty of London of July 15, ^840, 
between 'Great Britain, Austria, Eussia, Prussia, and 
Turkey concerning the pacification of the '^rnrko- 
Egyptian conflict was accompanied by a secret 
protocol,^ signed by the representatives of tlie parties, 
according to which tlie treaty was at once, without 
being ratified, to be executed. F<jr the Powers were,! 
on account of the victories of Mehemet Ali, veryl 
anxious to settle the conflict as quickly as possible. 

^ See above, § 496. " See above, § 497, 

* ^ {See Martens, N.K.G., L p. 163, 
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But it must be emphasised that renunciation of ratifi- 
cation is valid only if given by representatives duly 
authorised to make such renunciation. If the repre- 
sentatives have not received a special authorisation 
to dispense with ratification, then renunciation is not 
binding upon the States which they represent. 

§ 513. No rule of International Law exists for the 
space of time within which ratification must be given 
or refused. If such space of time is not specially 
I stipulated by the contracting parties in the very 
Itreaty, a reasonable space of time must be presumed 
las mutually granted. Without doubt, a refusa l 

lapse of time without ratification having been 
made. In most cases, however, treaties which are 
in need of ratification contain nowadays a clause 
stipulating the reservation of ratification, and at the 
same time a .space of time within which ratification 
shall take place. 

§ 5 1 4. The question now requires attention whether 
ratification can be refused on just grounds only or 
according to discretion. Formerly ^ it was main- 
f tained that ratification could not be refused in case 
ithe representatives had not exceeded their powers 
Jor violated their secret instructions. But nowadays 
I there is probably no publicist who maintains that 
i a State is in any case legally “ bound not to refuse 


* See Grotius, II. e. 11, §12; 
Bynkershoek, Quaeationes juris 
publici, II. 7 ; Wincquefort, 
ii’Ambasaadeur, II. 15; Vattel, 
II. §156; G. F. von Martens, 

§48. 

* This must be maintained in 
spite of Wegmann’s (p. 32) asser- 
tion that a customary rule of the 
Law of Nations has to be recog- 
nised that ratification can regu- 


larly not be refused. The hair- 
splitting scholasticism of this 
writer is illustrated by a com- 
parison between his customary 
rule for the non-refusal of ratifica- 
tion as arbitrarily constructed by 
himself, and the opinion which he 
(p. ii) emphatically defends that 
a treaty is concluded only by 
ratification. 

€ 
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ratification. Yet many insist that a State is, except 
for just reasons, in principle moraUy bound not 
to refuse ratification. I cannot, however, see the 
value of such a moral in contradistinction to a legal 
duty. The fact upon which everybody agrees is 

State refusing ratification will always have reasons 
for such line of action which appear just to itself, 
although they may be unjust in the eyes of others. 

discretion . But in the majority of cases, of course, 
ratification is never refused. A State which often 
and apparently wantonly refused ratification of 
treaties would lose all credit in international nego- 
tiations and would soon feel the consequences. On 
the other hand, it is impossible to lay down hard and 
fast rules respecting just and unjust causes of refusal 
of ratification. The interests at stake are so various, 
and the circumstances which must influence a State 
are so imponderable, that it must be left to the dis- 
cretion of every State to decide the question for 
itself. Numerous examples of important treaties ^ 
which have not found jrakifi^ation can be given. It 
suffices to mention the Hay-Pauncefote Treaty be- 
tween the United States and Oreat Britain regarding 
the proposed Nicaragua Canal, signed on February 5, 

1900, which was ratified with xnodifications by the 
Senate of the Uiuted States, this being equivalent to 
refusal of ratification. 

$ No rule of International Law exists which J’orm ot 
prescribes a necessary form of ratification. liatifi- tion. 
catiiqj;x,..,,caciL,, therefore be . .given, as well t^it^ as 
expressly , "^cit raufication takes place when aj 
State begiiis the execution of a treaty without 1 
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expressly ratifying it. Further, ratification may be 
given orally or in writing, although I am not aware 
of any case in which ratification was given orally. 
For it is usual for ratification to take the form of 
a document duly signed by the heads of the States 
concerned and their Secretaries for Foreign Affairs. 
It is usual to draft as many documents as there are 
parties to the convention, and to exchange these 
documents between the parties. Sometimes the 
whole of the treaty is recited verbatim in the ratify- 
ing documents, but sometimes only the title, preamble, 
and date of the treaty, and the names of the signatory 
representatives are cited. As ratification is the 
necessary (.‘onfirmation only of an already existing 
treaty, the essential requirement in a ratifying docu- 
ment is merely that it refer clearly and unmis- 
takeably to the treaty to be ratified. The citation 
of title, preamble, date, and names of the represen- 
tatives is, therefore, quite sufficient to satisfy that 
requirement, and I cannot agree with those writers 
!who maintain that the whole of the treat v ought to 
'be recited verbatim. 

Katifica- § 5i6. Eatificatiou is effected by those organs 
whom^ I which exercise the treaty-making power of the 

effected, igtates. These organs are regularly the heads of the 
States, but they can, according to the Municipal Law 
of some States, delegate the power of ratification for 
some parts of the globe to other representatives. 
ITlius, the Viceroy of India is empowered to ratify 
[treaties with certain Asiatic monarchs in the name 
j of the King of Great Britain and Emperor of India, 
and the Governor-General of Turkestan has the same 
power for the Emperor of Kussia. 

In case the head of a State ratifies a treaty, 
although the necessary constitutional r«quirements 
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have not been previously fulfilled, as, for instance, in 
the case in which a treaty has not received the 
necessary approval from the Parliament of the said 
State, the question arises whether such ratification 
is valid or null and void. Many writers ^ maintain! 
that such ratification is nevertheless valid. But thisf 

i 

opinion is not correct, because it is (;learly evident^ 
that in such a case the head of the State has exceede(^ 
his powers, and that, therefore, the State concerne(| 
(cannot be held to be bound by the treaty.^ Thd 
conflict between the United States and France 
in 1831, frequently quoted in support of the opinion 
that such ratification is valid, is not in point. It is 
true that the United States insisted on payment 
of the indemnity stipulated by a treaty which 
had been ratified by the King of France without 
having received the necessary apjjroval of the French 
Parliament, but the United States did not maintain! 
that the ratification was valid ; she insisted upon] 
payment because tlie Frencli Government hadj 
admitted that such indemnity was due to her.^ ’ 

§ 517. It follows from the nature of the ratifi- lutuicM,- 
cation as a necessary confirmation of a treaty already aotbT** 
corududed that ratification must be either given or 

. , T . .1 aud can- 

refused, no conditional or partial ratification being diUonai. 
possible. That occasionally a State tries to modify| 
a treaty in ratifying it will not be denied, yet con-; 
ditional^ ratification is no ratification at all, but 
equivalent tq refusal of ratification. Nothing, 

' See, for instance, Martens, Hague Convention of 1899 for the 
§ 107, and Eivier, II. p. 185. adaptation of the Geneva Con- 

See above, § 497, and Nippold, vention to maritime warfare must 
p. 147. not bo taken as an example of 

^ See Wharton, II. § 13 1 a , a partial ratification. The fact 
p. 20. is that the signatory Powers 

The exclusion, by inserting agreed, befora ttie ratification 
the term article 10 of the wqb <jiven^ that article ro should 
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course, prevents the other contracting party from 
entering into fresh negotiations in regard to such 
modifications ; but it must be emphasised that such 
negotiations are negotiations for a new treaty, the old 
treaty having become null and void through its 
conditional ratification. On the other hand, no 
obligation exists for such party to enter into fresh 
negotiations, it being a fact that conditional ratifi- 
cation is identical with refusal of ratification, where- 
!)y the treaty falls to the ground. Thus, for instance, 
tvhen the United States Senate on December 20, 1900, 
n ratifying the Hay-Pauncefote Treaty as regards 
fche Nicaragua Canal, accepted modifying amendments, 
Great Britain did not acjcept the amendments and 
considered the treaty unratified. 

Effect of '§518. The eflfect of ratification is the binding force 

Jion. But the question arises whether the 

|effect of ratification is retroactive, so that the treaty 
lappears to be binding from the date when it is 
'duly signed by the representatives. No unanimity 
exists among publicists as regards this question. As 
in all important cases treaties themselves stipulate 
lithe date from which they are to take effect, the 
question is chiefly of theoretical interest. The fact 
that ratification imparts the binding force to a 
ireaty seems to indicate that ratification , has regu- 
retroactive effect. Different, however, is of 
course the case in which the contrary is expressly 
stipulated in the very treaty, and, again, the case 
when a treaty contains such stipulations as shall at 
once be executed, without waiting for the necessary 
ratification. Be this as it may, ratification makes 


be c^xcluded. This agreement vention thus altered was tlien 

altered the signed convention as ratified, 

regards one point, and the coii' « 



RATIFICATION OF TREATIES 


539 


a treaty binding only if the original consent was not 
given in error or under a delusion.^ If, however, 
the ratifying State discovers such error or delusioni 
and ratifies the treaty nevertheless, such ratification 
makes the treaty binding. And the same is valid asi 
regards a ratification given to a treaty although the 
ratifying State knows that its representatives have 
exceeded their powers by concluding the treaty. 


VI 

Effect of Treaties 

Hal), § 1 14 — Lawrence, § 154 — Halleclt, 1. pp. 279-281 — Taylor, 
§§ 370 - 373 — Wharton, II. § 137 — Wheaton, § 266 — Bluntschli, 
§§ 415-416— Hartmann, § 49 — Hoffter, § 94 — Bonfils, Nos. 845-848 
— Despagnet, Nos. 456-^457 — Pradier-Fod^r< 5 , IL Nos. 1151 1155 — 
Bivier, II. pp. 1 19-122 — Calvo, III. §§ 1643-1648 — Fiore, II. Nos. 
1008-1009 — Martens, I. §§ 65 and 1 14 — Nippold, 1 . c. pp. 151 160. 


§ 519. By a treaty the contracting parties are in 
the first place concerned. The effect of the treaty 
upon them is that 

No 

distinction can be made between more and less im- 
portant parts of the treaty as regards its execution. 
Whatever may be the importance or the iiisignili-| 
cance of a part of a treaty, it must be executed withj 
good faith, for the binding force of a treaty covers! 
equally all its parts and stipulations. 

§ 520. It must be emphasised that the binding 
vf fbe contrRcting States 

only, and not their subjects . As International Law 
is a law between States ordy and exclusively, treaties 

‘ See above, § 500. 
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can have effect upon States and can bind States only 
and exclusively. If treaties contain stipulations 
with regard to rights and duties of the contracting 
States’ subjects/ courts, officials, and the like, these 
States have to take such steps as are necessary, ac- 
cording to their Municipal Law, to make these stipu- 
lations binding upon their subjects, courts, officials, and 
the like. It may be that according to the Municipal 
Laws of some countries the official publication of a 
treaty concluded by the Government is sufficient 
I for this purpose, but in other countries other steps 
' are necessary, such, for example, as special statutes 
' to be passed by the respective Parliaments.^ 

§ 521, As treaties, axe binding uppn . the, goii- 

ttacting States, changes in the government or even 
in the. form, .o£ gjoveminent. of one of the -parties-can 
fregularly Jjaye* no, . hlin . whatever upon ,,,th,e 
binding .for c^ Thus, for instance, a 

^ treaty of alliance concluded b}’^ a State with constitu- 
tional government remains valid, although the Minis- 
try may change. And no head of a State can shirk 
the obligations of a treaty concluded by his State 
under the government of his predecessor. Even 
when a monarchy turns into a republic, or vice versa, 
treaty obligations regularly remain the same. For all 
such changes and alterations, important as they may 
be, do not alter the person of the State which con- 
cluded the treaty. If, however, a treaty stipulation 
essentially presupposes a certain form of government, 
then a change in such form makes such stipulation 
void, because its execution has become impossible.^ 


^ See above, § 289. must be decided whether inter- ; 

* The distinction between Inter- national treaties have a direct/ 
national and Municipal Law as effect upon the officials and sub-/ 
discusBoJ above (§§20- 25) is the jects of the contracting parties. / 
basis from which the question ^ See below, § 5421 
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§ 522. A»s a rule, a treaty concerns the contracting 
States only ; neither rights nor duties regulaj'ly arise upon 
out of a treaty for third States which are not parties 
to the treaty. But sometimes treaties have indeed 
an effect upon third States. Such an effect is 
always produced when a treaty touches previous 
treaty rights of third States. Thus, for instance;, 
a commercial treaty conceding more favourable 
conditions than hitherto have been conceded by 
the parties thereto has an effect upon all such 
third States as have prevkmsly concluded commercial 
treaties containing the so-called most-f avoured-nation 
clause with one of the contracting parties. 

The question arises whether in exceptional cases 
third States can acquire rights out of such treaties as 
were specially concluded for the purpose of creating 
such rights not only for the contracting parties but 
also for third States. Thus, the Hay-Pauncefote 
Treaty between Great Britain and the United States 
of 190 1 stipulates that the Panama Catial to be built 
shall be open to vessels of (;ommerce and of war of 
all nations, although Great Britain and the United 
States only are parties. Again, article 5 of the. 
Boundary Treaty of Buenos Aj'res of September 1 5, 
1881, stipulates that the Straits of Magellan shall be 
open to vessels of all nations, although Argentina; 
and Chili only are parties. I b elieve that the ques- * 
tion must be answered in the negative, and nothing 
pre\kin ts the contracting parties from altering such 
a treaty without the coriseiit of third States, jrrovided 
the latter have not in the meantime acquired such, 
rights through the unanimous tacit consent rrf alb 
concerned. 
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VII 

Means op secubing Performance op Treaties 

Vattel, 11 . §§ 235-261— Hall, § 115 — Lawrence, § 154 — Phillimore, II. 
§§ 54-63 A — Blnntschli, §§ 425-441 — HefiRier, §§ 96-99 — Geffcken in 
Holtzendorff, III. pp. 85-90 — Ullmann, § 71 — Bonfils, Nos. 838- 
844 — Despagnet, Nos. 460-461 — Pradier-Fod 4 r 6 , II. Nos. 1156- 
1169 — Kivier, II. pp. 94-97 — Calvo, III. §§ 1638-1642— Fiore, II. 
Nos. 1018-1019— Martens, I. § 115 — Nippold, 1 . c. pp. 212-227. 

§523. As there is no international institution 
which could enforce the performance of treaties, and 
as history teaches that treaties have frequently been 
broken, various means of securing performance of 
treaties have been made use of. The more important 
iof these means are oaths, hostages, pledges, occu- 
: pation of territory, guarantee. Nowadays these 
means, which are for the most part obsolete, have no 
longer great importance on account of the gratifying 
fact that all the States are now much more conscien- 
tious and faithful as regards their treaty obligations 
than in former times. 

§ 524. Oaths are a very old means of securing the 
performance of treaties, which was constantly made 
use of not only in antiquity and the Middle Ages, 
but also in modern times. For in the sixteenth and 
seventeenth centuries all important treaties were still 
secured through oaths. During the eighteenth century 
tlie custom of securing treaties through oaths gradually 
died out, the last example being the treaty o alli- 
ance between France and Switzerland in 1777, which 
was solemnly confirmed by the oaths of both parties in 
the Cathedral at Solothum. The employment of oaths 
for securing treaties was of great value in the times 
of absolutism, when little difference used to be made 
between the State and its monarch. The more the 
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distinction grew into existence between the State as 
the subject of International Law on the one hand, 
and the monarch as the temporary chief organ of the 
State on the other hand, the more such oaths fell 
into disuse. For an oath can exercise its force on 
the individual only who takes it, and not on the State 
for which it is taken. 

§525. Hostages are as old a means of securing Hostages, 
treaties as oaths, but they have likewise, for ordi- 
nary purposes ^ at least, become obsolete, because 
they have practically no value at all. The last case 
of a treaty secured through hostages is the Peace of 
Aix-la-Ghapelle of 1748, in which liostages were 
stipulated to be sent by England to France for the 
purpose of securing the restitution of Cape Breton 
Island to the latter. The hostages sent were Lords 
Sussex and Cathcart, who remained in France till 
July 1749. 

§ 526. The pledging of jnovable property by one pledge, 
of the contracting parties to the other ks the purpose 
of securing the performance of a treaty is ])ossible, 
but has not frequently occurred. Thus, Poland is said 
to have pledged her crown jewels once to Prussia.- 
The pledging of movables is nowadays quite ol)so- 
lete, although it might on occasion be revived. 

§527. Occupation of territory, such as a fort or Oocupa 
even a whole province, as a means 01 securing the Tomtory. 
performance of a treaty, has frequently been made 
use of with regard to the payment of large sums of 
money due to a State out of a treaty. Nowadays 
such occupation is only resorted to in connection with 
treaties of peace stipulating the payment of a war 
indemnity. Thus, the preliminary peace treaty of 

’ Concerning hostages nowa- below, vol. II. §§ 258 259. 
clays taken in > time ot' war, see * See Phillinriore, II. § 55. 
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Versailles in 1871 stipulated that Germany vshould 
have the right to keep certain parts of France under 
military occupation until the final payment of the 
war indemnity of five milliards of francs. 

§ 528. The best means of securing treaties, and 
one which is still in use generally, is the guarantee of 
such other States as are not directly afiected by 
the treaty. Such guarantee is a kind of accession ‘ 
to the guaranteed treaty, and a treaty in itself — 
namely, the promise of the guarantor eventually to 
do what is in his power to compel the contracting 
party or parties to execute the treaty.^ Guarantee 
of a treaty is a species only of guarantee in general, 
which will be discussed below, §§ 574-576. 


VIII 

Participation ob’ Third St.\tk8 in Treaties 

Hall, § 1 14 — Whoaton, § 2S8— Hartmann, § 51— Heffter, § 88 — Bonlils, 
Nos. 832-834 — Despagnet, No. 457 — Pradier-Fodere, IL Nos. 1127 
1150— Rivier, II. pp. 89-93 — Oalvo, HI. §§ 1621-1626— Fiore, II. 
Nos. 1025 1031 — Martens, I. § in. 


§ 529. Ordinarily a treaty creates rights and duties 
between the contracting parties exclusively. Never- 
theless, third States may be interested in such treaties, 
for the common interests of tlie members of the Family 
of Nations are so inteidaced that few treaties between 
single members can be concluded in which third 
States have not some kind of interest. But such 

^ Sec below, § 532. Nations guaranteeing for the 

- Nippold (p. 266) proposes that present and the future all inter- 
a universal treaty of guarantee national treaties. I do not believe 
should be concluded between all that this well-meant proposal is 
the members of the Family of feasible. « 
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interest, all-important as it may be, must not be 
confounded with participation of third States in 
treaties. Such participation can occur in five dif- 
ferent forms — namely, good offices, mediation, inter- 
vention, accession, and adhesion.^ 

§ 530. A treaty may be concluded with the help 
of the good offices or through the mediation of a 
third State, whether these offices be asked for by the 
contracting parties or be exercised spontaneously 
by a third State. Such third State, however, does 
not necessarily, either through good offices or through 
mediation, become a real party to the treaty, although 
this might be the case. A great many of the most 
important treaties owe their existence to the good 
offices or mediation of third Powers. The difrere7ice 
between good offices and mediation will be discussed 
below, vol. n. § 9. 

§ 531. A third State may in such a way participate 
in a treaty that it interposes dictatorially between 
two States negotiating a treaty and requests them to 
drop or to insert certain stipulations. Sucili inter- 
vention does not necessarily make the interfering 
State a real party to the treaty. Instances of such 
intervention are the protest on the part of Great Britain 
against the preliminary peace treaty concluded in 
1 878 at San Stefano “ between Russia and Turkey, and 
that on the part of Russia, Germany, and France in 
1 895 against the peace treaty of Shiinonoseki ^ between 
Japan and China. 


^ That certain treaties conchuled 
by the suzerain are ij^tso facto 
concluded for the vassal State 
docs not make the latter partici- 
pate in such treaties. Nor is it 
correct to speak of particiiiation of 
a third State in a treaty when a 
State becomes party to a treaty 

VOL. 1 . 


through the fact that it has given 
a mandate to another State to 
contract on its behalf. 

^ See above p. 184. 

^ See R.G. II. pp. 457 463. 
Details concerning intervention 
have been given above, § 134 138 ; 
see also below, vol. II. § 50. 
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§ 532. Of accession there are two kinds. Acces- 
sion is termed, first, the formal entrance of a third 
State into an existing treaty so that such State 
becomes a party to the treaty with all rights and 
duties arising therefrom. Such accession can take 
place only with the consent of the original con- 
tracting parties, and accession always constitutes a 
treaty of itself Very often the contracting parties 
stipulate expressly that the treaty shall be open to 
the accession of a certain State. And the so-called 
law-making treaties, as the Declaration of Paris or 
the Geneva Convention for example, regularly stipu- 
late the optioTi of accession of all such States as have 
not been originally contracting parties. 

But there is, secondly, another kind of accession 
possible. Por a State may enter into a treaty 
between other States for the purpose of guarantee.^ 
This kind of accession makes the acceding State a 
party to the treaty too ; but the rights and duties of 
the acceding State are difierent from the rights and 
duties of the other parties, for the former is a 
guarantor only, whereas the latter are directly 
affected by the treaty. 

§ 533. Adhesion is termed such entrance of a third 
State into an existing treaty as takes place either with 
regard only to a part of the stipulations or with regard 
only to certain piinciples laid down in the treaty. 
Whereas through accession a third State becomes a 
party to the treaty with all the rights and duties 
arising from it, through adhesion a third State 
becomes a party only to such parts or principles of 
the treaty as it has adhered to. But it must be 
emphasised that the distinction between accession 
and adhesion is one made in theory, to which practice 

’ See above, § 528. 
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does not always correspond. Often treaties speak 
of accession of third States where in fact adhesion 
only is meant, and vice versa. Thus, article 4 of the 
Hague Convention with respect to the laws and 
customs of war on land stipulates the possibility of 
future adhesion of non-signatory Powers, although 
accession is meant. 


IX 

ExpiR.vnoN AND Dissolution of Tkuaties 

Vattel, II. §§ 198-205 — Hall, § Ji6 — Westlake, I. pp. 284-286 — 
Lawrence, § 154 — Halleck, I. pp. 293-296 — Taylor, §§ 394-399 — 
Wharton, IL § 137 a — Wheaton, §275 — Bluntschli, §§450-461 — 
Heffter, § 99 — Ullmann, § 73 — Bonfils, Nos. 855-860 — Despagnet, 
Nos. 462-465 — Pradier-Fodere, IL Nos. 1200-1218 — Rivier, II. 
§ 55 — Colvo, III. §§ 1662 1668 — Fiore, II. Nos. 1047-1052 — 
Martens, I. § 117 — Jellinek, ‘‘Die rechtliehe Natnr der Staaton- 
vertrage,” pp. 62-64 — Nippold, I. c. pp. 235-248— Olivi, “ Suir os- 
tinzione dei trattati intcrnazionali ” (1883). 

§ 534. The binding force of treaties may termi- 
nate in four different ways, because a treaty may 
I either expire, or be dissolved, or become vgod, or 
I be c ancel led.^ The grounds of expiration of trea- 
ties are, first, expiration of the time for which a 
treaty was concluded, and, secondly, occurrence of 
a resolutive condition. Of grounds of dissolution of 
treaties there are three — namely, miitual consent, 
withdrawal by notice, and vital change of circum- 
stances. In contradistinction to expiration and dis- 
solution as well as to voidance and (•ancellation, 

^ The distinction made in the although it would seem to be of 
text between fulfilment, expiration, considerable importance. Void- 
dissolution, voidance, and cancel- ance and cancellation will be dis- 
lation of treaties is, as far as cussed below, §§ 540- 544 and 545 - 
I know, nowhere^ sharply drawn, 549* 
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fulfilment of treaties does not terminate their bind- 
ing force. A treaty whose obligation has been ful- 
filled is as valid as before, although it is now of 
historical interest only. 

§ 535. All such treaties as are concluded for a cer- 
tain period of time only, expire with the expiration 
of such time, unless they are renewed or prolonged 
for another period. Such time-expiring treaties are 
frequently concluded, and no notice is necessary for 
their expirations, except when specially stipulated. 

A treaty, however, may be concluded for a certain 
period of time only, but with the additional stipula- 
tion that the treaty shall after the lapse of such 
period be valid for another such period, unless one 
of the contracting parties gives notice in due time. 

§ 536. Different from time-expiring treaties are 
such as are concluded under a resolutive condition, 
which means under the condition that they shall 
at once expire with the occurrence of certain cir- 
cumstances. As soon as these circumstances arise, 
the treaties expire. 

§ 537- treaty, although c.oncluded for ever or 
for a period of time which has not yet expired, may 
nevertheless always be dissolved by mutual consent 
of the contracting parties. Such mutual consent can 
become apparent in three different ways. 

First, the parties can expressly and purposely 
declare that a treaty shall be dissolved. Or, secondly, 
they can conclude a new treaty concerning the same 
objects as those of a former treaty without any 
reference to the latter, although the two treaties are 
inconsistent with each other; in such a case it is 
obvious that the treaty previously concluded was 
dissolved by tacit mutual (ionsent. Or, thirdly, if 
the ti'eaty is such as imposes obligaticfas upon one 
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of the contracting parties only, the other party can 
renounce its rights. Dissolution by renunciation is 
a case of dissolution by mutual consent, since accept- 
ance of the renunciation is necessary. 

§ 538. Treaties, provided they are not such as are With- 
concluded for ever, may also be dissolved by with- 
drawal, after notice by one of the parties. Many 
treaties stipulate expressly the possibility of sucli 
withdrawal, and as a rule contain details in regard 
to form and period in which notice is to be given 
for the purpose of withdrawal. But there are other 
treaties which, although they do not expressly stipu- 
late the possibility of withdrawal, can nevertheless 
be dissolved after notice by one of the contracting 
parties. To that class belong all such treaties as 
are either not expressly concluded for ever or appa- 
rently not intended to set up an everlasting condi- 
tion of things. Thus, for instance, a commercial 
treaty or a treaty of alliance not concluded for a 
fixed period only can always be dissolved after 
notic^e, although not expressly stipulated. Treaties, 
however, which are apparently intended, or expressly 
concluded, for the purpose of setting up an ever- 
lasting condition of things, and, further, treaties 
concluded for a certain period of time only, are 
regularly not notifiable, although they can be dis- 
solved by mutual consent of the contracting parties. 

It must be emphasised that all treaties of peace 
and all boundary treaties belong to this clas.s. It 
cannot be denied that history records innumerable 
cases in which treaties of peace have not esta- 
blished an everlasting condition of things, since one 
or both of the contracting States took up arms 
again as soon as they recovered from the ex- 
hausting effect of the previous war. But tliis 
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does not prove either that such treaties can be 
dissolved through giving notice, or that they are, as 
far as International Law at least is concerned, not 
intended to create an everlasting condition of 
things. 

§ 539. Although, as just stated, treaties concluded 
for a certain period of time, and such treaties as are 
apparently intended or expressly contracted for the 
purpose of setting up an everlasting condition of 
things, cannot in principle be dissolved by with- 
drawal of one of the parties, there is an exception to 
this rule. For it is an almost universally recognised 
fact that vital changes of (urcumstances may be of 
such a kind as to justify a party in notifying an 
unTiotifiable treaty. The vast majority of publicists, 
as Avell as all the Governments of the members of the 
Family of Nations, agree that all treaties are concluded 
under the tacit condition rebus sic stantibim. That 
this condition involves a certain amount of danger 
cannot be denied, for it (!an be, and indeed frequently 
has been, abused for tlie purpose of hiding the 
violation of treaties behind the shield of law, and of 
covering shameful wiong with the mantle of righteous- 
ness. But all this cannot alter- the fact that this ex(’ep- 
tional condition is as ne(;essary for International Law 
and international intercourse as the very rule pacta 
sunt servanda. Wherr, for example, the existence or 
the necessary development of a State stands in an 
unavoidable conflict with such State’s treaty obliga- 
tions, the latter must give way, for self-preservation 
and development in accordance with the growth and 
the necessary requirements of the nation are the 
primary duties of every State. No State would 
consent to any such treaty as would hinder it in the 
fulfilment of these primary duties. The consent of a 
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State to a treaty presupposes a conviction that such 
treaty is not fraught with danger to its existence 
and development, and implies a condition that, if 
by an unforeseen change of circumstances the obliga- 
tions stipulated in the treaty should imperil the 
said State’s existence and necessary development, 
the treaty, although by its nature unnotifiable, should 
nevertheless be notifiable. 

The danger of the clause rebus sic stantibus is to 
be found in the elastic meaning of the term “ vital 
changes of circumstances,” as, after all, a State must 
in every special case judge for itself whether there is 
or is not a vital change of circumstances justifying 
its withdrawal from an unnotifiable treaty. On the 
other hand, tlie danger is counterbalanced by the 
fact that the frequent and unjustifiable use of the 
clause rebus sic stantibus by a State would certainly 
destroy all its credit among tlie nations. 

Be that as it may, it is generally agreed that every 
change of circumstaiK*es by no means justifies a 
State in making use of the clause. All agree that, 
although treaty obligations may through a change of 
circumstances become disagreeable, burdensome, and 
onerous, they must nevertheless be discharged. All 
agree, further, that a change of government aaid even 
a change in the form of a State, such as the turning 
of a monarchy into a repuldic and vice r'ersa, does 
not alone and in itself justify a State in notifying 
such a treaty as is by its natui-e unnotifiable. On 
the other hand, all agree in regard to many cases in 
which the clause rebus sic stantibus could justly 
be made use of. Thus, for example, if a State 
enters into a treaty of alliance for a certain period 
of time, and if before the expiration of the alli- 
ance a change of circumstances occurs, so that now 
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the alliance endangers the very existence of one of 
the contracting parties, all will agree that the clause 
rebm sic stantibm would justify such party in notify- 
ing the treaty of alliance. 

A certain amount of disagreement as to the cases 
in which the clause might or might not be justly 
applied will of course always remain. But the fact 
is remarkable that during the nineteenth century not 
many cases of the ai)plicatioii of the clause have 
occurred. And the States and public opinion 
everywhere have come to the conviction that the 
clause rebus sic stantibus ought not to give the 
right to a State to liberate itself from the obliga- 
tions of a treaty, but only the claim to be released 
from these obligations by the other parties to the 
treaty. When, in 1870, during the Franco-German 
War, Russia declared her withdrawal from such 
stipulations of the Treaty of Paris of 1856 as (joii- 
cerned the neutralisation of the Blaf;k Sea and the 
restriction imposed upon Russia in regard to men-of- 
war in that sea, Great Britain protested, and a con- 
ference was held in London in 1871. Although by a 
treaty signed on MarcJi 13, 1871, this conference, 
consisting of the signatoiy Powers of the Treaty of 
Paris — namely, Austria, England, France, Germany, 
Italy, Russia, and Turkey — complied with the wishes 
of Russia and abolished the neutralisation of tlie lllack 
Sea, it adopted in a protocol^ of January 17, 1871, 
the following declaration : — “ Que c’est un principe 
essentiel dti droit des gens qu’aucune Puissance ne 
peut se delier des engagements d’un trait< 5 , ni en 
modifier les stipulations, qu’ti la suite de Tassentiment 
des parties contractantes, au moyen d’une entente 
amicale.” 

' See Martens, N.B.G. XVIII. p. 278. • 
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In spite of this declaration, signed also by herself, 
Russia in 1886 notified her withdrawal from article \ 
59 of the Treaty of Berlin of 1878 stipulating the free- \ 
dom of the port of Batouni.^ The signatory Powers 
of the Treaty of Berlin seem to have tacitly con- 
sented, with the exception of Great Britain, which 
protested. Thus the standard value of the declaration 
of the Conference of London of 1871 has become 
doubtful again. 


X 

Vo 1 DANCE OP Treaties 

See the literature quoted at the commencement of § 534. 

§ 540. A treaty, although it has neither expired Oromuis 
nor been dissolved, may nevertheless lose its binding ance. 
force by becoming void.“ And such voidance may 
have different grounds— namely, extinction of one 
of the two (X)ntracting parties, impossibility of 
execution, realisation of the purpose of the treaty 
otherwise than by fulfilment, and, lastly, extinc;tion 
of such object as was concerned in a treaty. 

§ 541. All treaties concluded between two States Extine 
become void through the extinction t)f one of the aw 
contracting parties, provided they do not devolve 
upon such State as succeeds to the extinct State, cartie;:. 
That some treaties devolve upon the su(;cessoi’ has 
been shown above (§ 82), but many treaties do not. 

On this ground all political treaties, such as treaties 
of alliance, guarantee, neutrality, and the like, 
become void. 

’ See Martens, N.B.G. 2nd ser. be confounded with the voidanco 
XIV. p. 170. of a treaty from its very begin- 

^ But such Voidance must not ning, (See above, § 



Impos- 
sibility of 
Execution 


Bealisa- 
tioii of 
Purpose of 
Treaty 
other than 
by Fiilfil- 
nient. 


Extinction 
of such 
Object as 
was con- 
cerned in a 
Treaty. 


554 TREATIES 

§ 542. All treaties whose execution becomes impos- 
sible subsequently to their conclusion are* thereby 
rendered void. A frequently quoted example is that 
of three States concluding a treaty of alliance and 
subsequent war breaking out between two of the 
contracting parties. In such case it is impossible 
for the third party to execute the treaty, and it 
becomes void.^ It must, however, be added that the 
impossibility of execution may be temporary only, 
and that then the treaty is not void but suspended 
only. 

■§ 543. All treaties whose purpose is realised 
otherwise than by fulfilment become void. For 
example, a treaty concluded by two States for the 
purpose of inducing a third State to undertake a 
certain obligation be(;omes void if the third State 
voluntarily undertakes the same olfiigation before 
the two contracting States have had an opportunity 
of approaching the third State with regard to the 
matter. 

§ 544. All treaties whose obligations concern a 
certain object become void through the extinction of 
such object. Treaties, for example, concluded in 
l egard to a certain island become void when such 
island disappears through the operation of nature, 
as likewise do treaties concerning a third State when 
such State merges in another. 

^ See also above, §521, where reason cannot be executed when 
the case is mentioned that a treaty this form of government undergoes 
essentiall3^ presupposes a certain a change, 
form of government, and for this 
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XI 

Can’cellation op Treaties 

See the liter/^iture quoted at the commencement of S 534. 

§ 545. A treaty, although it has neither expired, 
nor been dissolved, nor become void, may neverthe- 
less lose its binding force by cancellatioii. Causes 
of cancellation are fourfold — namely, inconsistency 
with International Law created subsequently to the 
conclusion of the treaty, violation by one of the 
contracting parties, subsequent change of status ol‘ 
one of them, and war. 

§ 546. Just as treaties have no binding force 
when concluded with reference to an illegal object, 
so they lose their binding force when through a 
progressive development of International Law tliey 
become inconsistent with the latter. Through the 
abolition of privateering among the signatory 
Powers of the Declaration of Paris of 1856, for 
example, all treaties between some of these l\>wprs 
based on privateering as a recognised institution of 
International Law were ipso facto cancelled. Rut it 
must be emphasised that subsequent Municipal Tjaw 
can certainly liave no such influence upon existing 
treaties. On occasions, indeed, subsequent Municipal 
Law creates for a State a (tonflict between its treaty 
obligations and such law. In such raise this State 
must endeavour to obtain a release by tire other- 
contracting party from these obligations. 

§ 547. Violation of a treaty by one of tire con- 
tractirrg States does not ipso facto cancel such treaty, 
but it is iir the discretion of the other party to cancel 
it on the ground of violation. There is no unanimity 
among writers on International l..aw in regard to 
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this point, in so far as a minority makes a distinction 
between essential and non-essential stipulations of 
Jthe treaty, and maintains that violation of essential 
stipulations only creates a right for the other party 
to cancel the treaty. But the majority of writers 
rightly oppose this distinction, maintaining that 
it is not always possible to distinguish essential from 
non-essential stipulations, that the binding force of a 
treaty protects non-essential stipulations as well as 
essential ones, and that it is for the faithful party 
to consider for itself whether violation of a treaty, 
even in its least essential parts, justifies the cancelling 
of the treaty. The case, however, is diffei-ent when 
a treaty expressly stipulates that it should not be 
considered broken by violation of merely one or 
another part of it. And it must be emphasised that 
the right to cancel the treaty on the ground of its 
violation must be exercised in due time after the 
violation has become known. If the Power possess- 
ing such right does not exercise it in due time, it 
must be taken for granted that such l ight has been 
waived. A mere protest, such as the protest of 
England in 1 886 wdien Eussia withdrew from article 
59 of the Treaty of Berlin of 1878, stipulating 
the freedom of the port of Batoum, neither con- 
stitutes a cancellation nor reserves the right of can- 
cellation. 

§ 548. A cause which ipso facto cancels treaties 
is such subsequent change of status of one of the 
contracting States as transforms it into a depen- 
dency of another State. As everything depends upon 
the merits of each case, no general rule c;an be laid 
down as regards the question when such change of 
status must be considered to have taken place, and, 
further, as regards the other question as" to the kind 
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of treaties cancelled by such change. Thus, for 
example,, when a State becomes a member of a 
Federal State, it is obvious that all its treaties of 
alliance are ipso facto cancelled, for in a Federal 
State the power of making war rests with the Federal 
State, and not with the single members. And the 
same is valid as regards a hitherto full-Sovereign State 
which comes under the suzerainty of another State. 

On the other hand, a good many treaties retain their 
binding force in spite of such a change in the status 
of a State, all such treaties, namely, as concern 
matters in regard to which the State has not lost 
its sovereignty through the change. For instance, 
if the constitution of a Federal State stipulates 
that the matter of extradition remains fully in 
the competence of the member- States, all treaties of 
extradition of members concluded with third States 
previous to their becoming members ol’ the Federal 
State retain their binding force. 

§ 549- Hom^ far war is a general ground of c.ancel- War. 
lation of treaties is not quite settled. Details on this 
point will be given below, vol. II. §99. 


XII 

ReI^EWAL, RbCONFIRMATION, AM) Rkdi.ntkgratio.v of 

Treaties 

Vattel, 11. § 199— Hall, § n 7— Taylor, § 400 - Hartmann, § 51 — 
miraann, § 73— Bonfils, Nos. 851 -854— ^^afl^er-Fodcirt^ 11. Nos. 
1191-1199 — Bivier, II. pp. I43~>46 — Calvo,III. §§ 1637, i6C>t3, 1669 
— Fiore, IL Nos. 1048-1049. 

§ 550. Renewal of treaties is the term for the prolon- R«newa] 
gation of such treaties before their exitiration as were Treaties, 
concluded for a definite period of time only. Renewal 
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can take place through a new treaty, and the old 
treaty may then as a body or in parts .only be 
renewed. But the renewal can also take place 
automatically, many treaties concluded for a certain 
period stipulating expressly that they are considered 
renewed for another period in case neither of the 
contracting parties has given notice. 

§ 551. Eeconfirmation is the term for the express 
statement made in a new treaty that a certain pre- 
vious treaty, whose validity has or might have become 
doubtful, is still, and remains, valid. Eeconfirma- 
tion takes place after such changes of circumstances 
as might be considered to interfere with the validity of 
a treaty ; for instance, after a war as regards such 
treaties as have not been cancelled by the outbreak 
of war. Eeconfirmation can be given to the whole 
of a previous treaty or to parts of it only. Some- 
times reconfirmation is given in this very precise way, 
that a new treaty stipulates that a previous treaty 
shall be incorporated in itself It must be emphasised 
that in such a case those parties to the new treaty 
which have not been parties to the previous treaty 
do not now become so by its reconfirm ation, the latter 
applying to the previous contracting parties only. 

§ 552. Treaties which have lost their binding force 
through expiration or cancellation may regain it 
through redintegration. A treaty becomes redinte- 
grated by the mutual consent of the contracting 
parties regularly given in a new treaty. Thus it is 
usual for treaties of peace to redintegrate all those 
treaties cancelled through the outbreak of war whose 
stipulations the contracting parties do not want to 
alter. 

Without doubt, redintegration does not necessarily 
take place by a treaty, as theoretically it must be 
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considered possible for the contracting parties to 
tacitly redintegrate an expired or cancelled treaty by 
a line of conduct which indicates apparently their 
intention to redintegrate the treaty. However, I do 
not know of any instance of such tacit redintegration. 


XIII 

Inteepbetation op Treaties 

Grotius, II. c. 16 — Vattel, II. § 322 — Hall, §§ 1 11-112 — Phillimore, II. 
§§ 64-95 — HaUeck, I. pp. 296-304— Taylor, §§ 37 3 “393— Walker, 
§ 31 — Wheaton, § 287 — Hefiter, § 95 — Ullmann, § 72 — Bonfils, Nok. 
835-837 — Pradier-Fod 4 r 4 , 11 . Nos. 1171-1189 — Rivier, IL pp. 122- 
125 — Calvo, III. §§ 1649-1660 — Fiore, II.Nos. 1032-1046 — Martens, 
I. S 1 16 — Westlake, I. pp. 282-283. 

§ 553. Neither customary nor conventional rules 
of International Law exist concerning interpretation 
of treaties. Grotius and the later authorities applied 
the rules of Eoman Law respecting interpretation in 
general to interpretation of treaties. On the whole, 
such application is correct in so far as those rules of 
Eoman Law are full of common sense. But it must 
be emphasised that interpretation of treaties is in the 
, first instance a matter of consent between the con- 
tracting parties. If they choose a certain interpreta- 
tion, no other has any basis. It is only wheti they 
disagree that an interpretation based on scientific 
grounds can ask a hearing. And these scientific 
grounds can be no other than those provided by 
jurisprudence. The best means of settliTig questions 
of interpretation, provided the parties cannot come 
to terms, is arbitration, as the appointed arbitrators 
will apply the general rules of jurisprudence. Now 
in regard to nnterpretation given by the parties them- 
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selves, there are two different ways open to them. 
They may either agree informally upon the interpre- 
tation and execute the treaty accordingly. Or they 
may make an additional new treaty and stipulate 
therein such interpretation of the previous treaty as 
they choose. In the latter case one speaks of 
“authentic” interpretation in analogy with the 
authentic interpretation of Municipal Law given 
expressly by a statute. Nowadays treaties very 
often contain the so-called “ compromise clause ” as 
regards interpretation — namely, the clause that, in 
case the parties should not agree on questions of 
interpretation, these questions shall be settled by 
arbitration. Italy and Switzerland regularly en- 
deavour to insert that clause in their treaties. 

§ 554. It is of importance to enumerate some rules 
of interpretation which recommend themselves, 
because everybody agrees upon their suitability. 

(1 ) Ail tmtiea mujst be int:ei:pret§d iaaaei:di»£.tp 
their . reasonabk in cputradistinctipn. tp. theijT.^Ul'.eral 
sense. Afi excellent example illustrating this rule is 
the following, which is quoted by several writers : — 
In the interest of Great Britain the Treaty of Peace 
of Utrecht of 1 7 1 3 stipulated in its article 9 that the 
port and the fortification of Dunkirk should be 
destroyed and never be rebuilt. France complied 
with this stipulation, but at the same time began 
building an even larger port at Mardyck, a league 
off Dunkirk. Great Britain protested on the ground 
that France in so acting was violating the reasonable, 
although not the literal, sense of the Peace of Utrecht, 
and France recognised in the end this interpretation 
and discontinued the building of the new port. 

(2) 

according to their usual meaning in the iapgiiage of 
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life, provided they are not expressly used 
in a certain technical meaning or another meaning 
is not apparent from the context. 

(3) It is taken for granted th at the contrac thig 

somethhig reasonahle, something -ade- 
guatg. tft. ,tUe., jgurpos§ and something 

not inconsistent with generally recognised principles 
of International Law and with previous treaty obliga- 
tions towards third States. If, therefore, the meaning 
of a stipulation is ambiguous, the reasonable mean- 
ing is to be preferred to the unreasonable, the more 
reasonable to tlie less reasonable, the adequate 
meaning to the meaning not adequate for the 
purpose of the treaty, the consistent meaning to the 
meaning inconsistent with general recognised prin- 
ciples of International Law and with previous treaty 
obligations towards third States. 

(4) The principle m duhio mitnis must Ije applied 
in interpreting treaties. If, therefore, the meaning 
of a stipulation is ambiguous, the meaning is to 
be preferred which is less onerous for the obliged 
party, or which interferes less with the parties’ terri- 
torial and personal supremacy, or whic;h contains less 
general restrictions upon the parties. 

(5) Previous treaties between the same parti(;s, 
and treaties between one of the parties and third 
parties, may be alluded to for the purpose of clearing 
up the meaning of a stipulation. 

(6) If there is a discrepancy between tJie <-lear 
meaning of a stipulation, on the one hand, and, on 
the other, the intentions of one of the parties declared 
during the negotiations preceding the signing of 
a treaty, the decision must depend on the merits 
of the special case. If, for instance, the discrepancy 

VOL. I. » 00 
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was produced through a mere clerical error or by 
some other kind of mistake, it is obvious* that an 
interpretation is necessary in accordance with the 
real intentions of the contracting parties.’ 

' The whole matter of inter- in an admirable way by Phillimore 
pretation of treaties is dealt with II. §§ 64-95. 



CHAPTEE III 

IMPOETANT GEOUPS OF TEEATIES 

I 

^ Important Law-making Treaties 

§ 555. Although law-making treaties ^ have been 
concluded since International Law came into exist- 
ence, it w’^as not until the nineteenth century that 
such law-making treaties existed as are of world- 
wide importance. Although at the Congress at 
Munster and Osnabrllck all the then existing Euro- 
pean Powers, with the exception of Great Britain, 
Eussia, and Poland, were represented, the West- 
phalian Peace of 1648, to which France, Sweden, 
and the States of the German Empire were parties, 
and which recognised the independence of Switzer- 
land and the Netherlands on the one hand, and, on 
the other, the practical sovereignty of the then exist- 
ing 355 States of the German Empire, was not of 
world-wide importance, in spite of the fact that it 
contains various law-making stipulations. And the 
same may be said with regard to all other treaties of 
peace between 1648 and 1815. The first law-making 
treaty of world-wide importance was the Final Act of 
the Vienna Congress, 1815, and the last, as yet, is the 
Treaty of Washington of 1901. But it must be 

^ Concerning #ie conception of law-nialiing treaties, see above 
§§ 1 8 and 492. 
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particularly noted that not all of these are pure law- 
making treaties, since many contain other stimulations 
besides those which are law-making. 

§ 556. The Pinal Act of the Vienna Congress,^ 
signed on June 9, 1815, by Great Britain, Austria, 
'ranee, Portugal, Prussia, Russia, Spain, and Sweden- 
^^orway, comprises law-making stipulations of world- 
[wide importance concerning four points — namely, 
first, t he .Dfirp,etual, „.neiitElliial^^ 

(article 118, No. 1 1) ; secondly, 
cfi^Atenitional^^^ (articles 1 08-1 17) ; thirdly, 

(article 118, 

No. 15); fourthly, 

(article 118, No. 16). 

I 557- The Protocol of November 21 of the Con- 
gress of Aix-la- ChapeUe,^ 1818, signed by Great 
Britain, Austria, France, Prussia, and Russia, contains 
the important law-making stipulation concerning the 
establishment of a fourth class of diplomatic envoys, 
fthe so-caUed “Ministers Resident,” to rank before 
|the Charges d’ Affaires. 

§ 558- ^ of November 15, 

18^1, signed by Great Britain, Austria, France, 
T^ussia, and Russia, comprises in its article 7 the 
important law-making stipulation concerning the 
perpetual neutralisation of Belgium. 

§ 559 - of April 13, 1856, 

signed by Great Britain, Austria, France, Prussia, 
Russia, Sardinia, and Turkey, is a pure law-making 
treaty of the greatest importance, stipulating four 

^ Martens, N.R., p. 379. See See Angeberg, 1 . e. 

Angeberg, Le congres de Vienne ^ Martens, N.R., XI. p. 390. 
et les traites de 1815 (4 vols., See Dcecamps, La neutralite de la 
1863). , Belgique (1902). 

- Martens, N.R., IV. p. 648. ^ Martens, N.R.G., XV. p. 767. 
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rules with regard to sea warfare — ^namely, that 

; t¥ar'lhe_neH|£^^ 

J)§,,,gop^gat|!4 

; thM ^ felQcfeAdf . ffipt Jj.e .effective, to be 

binding . 

Through accession during 1856, the following 
other States have become parties to this treaty : 
Argentina, Belgium, Brazil, Chili, Denmark, Ecuador, 
Greece, Guatemala, Hayti, Holland, Peru, Portugal, 
Sweden-Norway, and Switzerlaiid. Japan acceded in 
1886. 


§ 560. The Geneva Convention* of August 2 2, 1864, 
signed originally by Switzerland, Baden, Belgium, 
Denmark, France, Holland, Italy, Prussia, and Spain, 
is a pure law-making treatv for the amelioration of 
the con dition of the wounded (yf ijii’mies^^m^^^ 
jjpart from tlie member-States of Germany, the 
following other States have become parties to the 
treaty through accession : Great Britain, Argentina, 
Austria-Hungary, Bolivia, Bulgaria, Chili, Congo 
Free State, Greece, Guatemala, Honduras, Japan, 
Korea, Luxemburg, Montenegro, Nicaragua, Persia, 
Peru, Portugal, Koumania, Russia, Salvador, Servia, 
Siam, Sweden-Norway, Turkey, Uiiited States of 
America, Uruguay, Venezuela. A treaty containing 
additional ^ articles to the Geneva CoTivention was 
signed at Geneva on October 20, 1868, but was not 
ratified. The Final Act of the Hague Peiice Con- 
ference of 1900 contains a_coi4yeRfiQb 


^ Martens, N.R.G., XVIII. p. Convention (1901). 

607, See ,Lucdcr, Die Genfer Martens, N.R.G., XVIII. p. 
Convention (1876), and Munzcl, 612. 
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IMPOKTANT GROUPS OF TREATIES 


Treaty of 
London of 
1867. 


Declara- 
tion of St. 
Peters- 
burg. 
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ence. 


warfare the Geneva 

Opnyention. , 

§ 561. ^ of May II, |Jj67, 

signed by Great Britain, Austria, Belgium, France, 
Holland, Italy, Prussia, and Eussia, comprises in its 
article 2 the important law-making stipulation 

few 

§562. The Declaration of St. Petersburg^ of 
November 29, i 863 » signed by Great Britain, Austria- 
Hungary, Belgium, Denmark, France, Greece, Hol- 
land, Italy, Persia, Portugal, Prussia and other 
German States, Eussia, Sweden-Norway, Switzerland, 
and Turkey — Brazil acceded later on — is a pui*e 
law-makina' treaty. It stipulates that proiectiles of 
^ weight j:).elow.. 4 X 30 ..g^ (14 ounces) yylijcLa^. 

St apees shali 4 iQk.be juaade.usa 4 )fij^ 


§ 563. The Treaty of Berlin^ of July 13, 1878, 
signed by Great Britain, Austria-Hungary, France, 
Germany, Italy, Eussia, and Turkey, is law-making 
with regard to Bulgaria, Montenegro, Eoumania, 
and Servia. It is of great importance in so far as the 
present phase of the solution of the Near Eastern 
Question arises therefrom. 

§ 564. The General Act of the Congo Conference'* 
of Berlin of February 26, 1885, signed by Great 
Britain, Austria-Hungary, Belgium, Denmark, France, 
Germany, Holland, Italy, Portugal, Eussia, Spain, 
Sweden-Norway, Turkey, and the United States of 


^ Martens, N.E.G., XVIII. 445. 
See Wampach, Le Luxembourg 
N outre (1900). 

- Martens, N.R.G., XVIII. p. 

474. 

Martens, N.R.G., 2nd ser. 


III. p. 449. See Mulas, II con- 
gresso di Berlino (1878). 

Martens, N.R.G., 2nd ser. X. 
p. 414. See Pat55ig, Die afrikani- 
sche Conferenz und der Congo- 
staat (1885). ♦ 
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America, is a law-making treaty of great importance, 
stipulating : 

pTaMbition'-Qf 

#ve;tr%iigpQst.:5yiJ3m ; nentmli8<a,tio!q..„p,f 

riytm , OoRgft:. 

naUpns ; and, lastly, t^^o„yigj!|;i,9ji,g 
on the 9p,ast.,,Q|^^ 

§ 565. The Treaty of Constantinople^ of October 29, 
signed by Great Britain, Austria-Hungary, 
France, Gennany, Holland, Italy, Kussia, Spain, and 
Turkey, is a pure law-making treaty stipulating the 
permanent, pf pt.r^ lisatinn _.qI‘. thfe, ihip.z Canal .4wd vtbe 
todow,. JitL- 

§ 566. The General Act of the Brussels Anti-Slavery 
Conference,- signed on July 2, ,1.890, by Great 
Britain, Austria-Hungary, Belgium, the Congo Free 
State, Denmark, France, Germany, Holland, Italy, 
Persia, Portugal, Eussia, Sweden-Norway, Spain, 
Turkey, the United States of America, and Zanzibar, 
is a law-making treaty of great importance which 

of slave-trade in Africa, and, incidentally, restric- 
tive measures concerning the spirit-trade in certain 
parts of Africa. 

§567. The Final Act of tlie Hague Peace Confer- 
ence ^ of July 29, 1899, is a pure law-making treaty of 
vast imjiortance, and comprises, besides three conven- 

^ Martens, N.R.G., 2nd ser. KV. Martens, N.B.G., 2nd ser. 
p. 557. See above, § 183. XXVI. p. 920. See Holla, The 

Martens, N.R.G., 2nd ser. Peace Conference at the Hague 
XVI. p. 3, and XXV. p. 543* See (1900), and Merignhac, La Con- 
Lentner,D^afrikanischeSklaven- ference Internationale do Ja Paix 
handel und die Briisseler Con- (1900). 
ferenzen (1891^. 


Treaty of 
Constanti- 
nople of 
1888. 


General 
Act of the 
Brussels 
Anti- 
81 a very 
Confer- 
ence. 


Final Act 
of the 
Hague 
Peace 
Con - 
ference. 



IMPORTANT GROUPS OF TREATIES 


Treaty of 
Washing- 
ton of 
1901. 


.S68 


tions of minor importance, wliicli are styled “ Declara- 
tions,” three separate conventions — namely, a con- 
^rention for the peaceful adjustment of international 
differences, a convention concerning the law of land 
Warfare, and a convention for the adaptation to 
maritime warfare of the principles of the Geneva 
Jonvention, The Powers which took part in the 
conference are the following : Great Britain, Austria- 
Hungary, Belgium, Bulgaria, China, Denmark, France, 
Germany, Greece, Holland, Italy, Japan, Luxemburg, 
Mexico, Montenegro, Persia, Portugal, Eoumania, 
Eussia, Servia, Siam, Spain, Sweden-Norway, Switzer- 
land, Turkey, and the United States of America. 
All these Powers are parties to the three conven- 
tions, with the following exceptions : Switzerland 
refused to sign the second convention, and Sweden- 
Norway, although she signed, refused to ratify it; 
China and Turkey signed all three conventions, but 
did not ratify any of them. 

§ 568. The so-called Hay-Pauncefote Treaty of 
Washington ‘ between Great Britain and the United 
States of America, signed November 18, 1901, is, 
although law-making between the parties only, never- 
theless of world-wide importance because it i^ ieut ral- 
SaOTaaentlxJlm^Jl^na^^^^^ 
an4 st ipulates free navigation thereon for vessels 
of all nations." 

^ Sec Treaty Series, 1902, No. 6. law-making stipulation of world- 

^ It ought to be mentioned that wide importance, because it neu- 
article 5 of the Boundary Treaty tralises the Straits of Magellan 
of .l^>uenos Ayres, signed by for ever and declares them open to 
Argentina and Chili on September vessels of all nations. See above, 
15, i88r — sec Martens, N.R.G., p. 250, note 2, and below, voL IL 
2nd ser, XII. p, 491 — contains a § 72. 
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II 

Alliances 

Grotius, II. c. 15 — Vattel, III. §§ 78-102 — Twiss, I. § 246 — Taylor, 
5 § 347-349~-'Wheaton, §§ 278-285 — Bluntschli, §§ 446-449 — Heffter, 
§ 92 — Geffcken in Holtzendorff, III. pp. 115-139 — Liszt, § 37 — 
Bonfils, Nos. 871-881 — Pradier-Fodere, II. Nos. 934-967 — Rivier, 
IL pp. 111-116 — Calvo, III. §§ 1587-1588 — Fiore, IL No. 1094 — 
Martens, I. § 113 — Rolin-Jacquemyns in R.I. XX. (1888), pp. 5-35. 

§ 569, Alliances in the strict sense of the term are 
treaties of union between two or more States for the 
purpose of defending each other against an attack in 
|ear, or of jointly attacking third States, or for both 
j|urposes. The terra “ alliance ” is, however, often made 
use of in a wider sense, and it comprises in such 
cases treaties of union for various purposes. Thus, 
the so-called “Holy Alliance,” concluded in 1815 
between the Emperors of Austria and Eussia, and the 
King of Prussia, which almost all of the Sovereigns 
of Europe afterwards joined, was a union for such 
vague purposes that it cannot be called an alliance 
in the strict sense of the term. 

History relates innumerable alliances between the 
different States. They have always played, and still 
play, an important part in politics. For the present 
the triple alliance between Germany, Austiia, and 
Italy since 1879 and 1882, the alliance between 
Eussia and France since 1899, and that between 
Great Britain and Japan since 1902 are illustrative 
examples. ‘ 

' The following is the text of extreme East, being moreover 
the Anglo- Japanese treaty of specially interested in maintaining 
alliance : — the independence and territorial 

The Governments of Great integrity of the Empire of China 
Britain and Japan, actuated solely and the Empire of Corea, and in 
by a desire to maintain the status securing equal opportunities in 
quo and geiiteral peace in the those countries for the commerce 
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Parties to 
Alliances. 


§570. Subjects of alliances are said to be full- 
Sovereign States only. But the fact cannot be 
denied that alliances have been concluded by States 
under suzerainty. Thus, the convention between 


and industry of all nations, hereby 
agree as follows : — 

Article I. 

The High Contracting Parties, 
having mutually recognised the in- 
dependence of China and of Corea, 
declare themselves to bo entirely 
uninfluenced by any aggressive 
tendencies in either country. 
Having in view, however, their 
special interests, of which those of 
Great Britain relate principally to 
China, while Japan, in addition to 
the interests which she possesses 
in China, is interested in a 
peculiar degree politically, as well 
as cormnercially and industrially, 
in Corea, the High Contracting 
I'arties recognise that it will be 
admissible for either of them to 
take such measures as may be 
indispensable in order to safeguard 
tliose interests if threatened either 
by the aggressive action of any 
other Power, or by disturbances 
arising in China or Corea, and 
necessitating the intervention of 
either of the High Contracting 
Parties for the protection of the 
lives and property of its subjects. 

Article II. 

If either Groat Britain or Japan, 
in the defence of their rcjspectivc 
interests as above described, 
should become involved in war 
with another Power, the other 
High Contracting Party will 
maintain a strict neutrality, and 
use its efforts to prevent other 
Powers from joining in hostilities 
against its ally. 

Article III. 

If in the above event any other 
Power or Powers should join in 
hostilities against that ally, the 


other High Contracting Party will 
come to its assistance and will 
conduct the war in common, and 
make peace in mutual agreement 
with it. 

Article IV. 

The High Contracting Parties 
agree that neither of them will, 
without consulting the other, enter 
into separate arrangements with 
another Power to the prejudice of 
the interests above described. 

Article V. 

Whenever, in the opinion of 
either Great Britain or Jajian, the 
above-mentioned interests are in 
jeopardy, the two Governments 
will communicate with one another 
fully and frankly. 

Article VI. 

The present Agreement shall 
come into effect immediately after 
the date of its signature, and 
remain in force for five years from 
that date. 

In case neither of the High 
Contracting Parties should have 
notified twelve months before the 
expiration of the said five years the 
intention of terminating it, it shall 
remain binding until the expira- 
tion of one year from the day on 
which either of the Higli Contract- 
ing Parties shall have denounced 
it. But if, when the date fixed 
for its expiration arrives, either 
ally is actually engaged in w'ar, 
the alliance shall, i^iso facto, con- 
tinue until peace is concluded. 

In faith whereof the Under- 
signed, duly authorised by their 
respective Governments, have 
signed this Agreement, and have 
affixed thereto their se«‘ls. 

Done in duplicate at London, 
the 30th January, h)02. 
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Eoumania, which was then under Turkish suze- 
rainty, and Eussia of April 16, 1877, concerning 
the passage of Eussian troops through Eoumanian 
territory in case of war with Turkey, was practically 
a treaty of alliance.^ Thus, further, the former South 
African Eepublic, although, according to the views 
of the British Government at least, a half-Sovereign 
State under British suzerainty, concluded an alliance 
with the former Orange Free State by treaty of 
March 17, 1897.® 

A neutralised State can be the subject of an alliance | 
for the purpose of defence, whereas the entrance into I 
an offensive alliance on the part of such State would’ 
involve a breach of its neutrality. 

§571. An alliance maybe, as already mentioned, 
offensive or defensive, or both. All three may be 
either general alliances, in which case the allies are 
united against any possible enemy whatever, or par- 
ticular alliances against one or more individual 
enemies. Alliances may, further, be either per- 
manent or temporary, and in the latter case they 
expire with the period of time for whicli they were 
concluded. As regards offensive alliances, it must 
be emphasised that they are valid only when their 
object is not immoral.^ 

§572. Alliances may contain all sorts of con- 
ditions. The most important are the conditions 
regarding the assistance to be rendered. It may be 
that assistance is to be rendered with the whole or 
a limited part of the military and naval forces of the 
allies, or with the whole or a limited part of their 
military or with the whole or a limited part of their 

^ See Martens, N.E'.G., 2nd ser. XXV. p. 327. 

III. p. 182. ' ^ See above, § 505. 

^ See Martens, N.B.G., 2nd ser. 
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naval forces only. Assistance may, further, be 
rendered in money only, so that one of the allies 
is figfiiting with his forces while the other supplies 
a certain sum of money for their maintenance. A 
treaty of alliance of such a kind must not be con- 
founded with a simple treaty of subsidy. If two 
States enter into a convention that one of the parties 
shall furnish the other permanently in time of peace 
and war with a limited number of troops in return 
for a certain annual payment, such convention is 
not an alliance, but a treaty of subsid}'- only. But if 
two States enter into a convention that in case of 
war one of the parties shall furnish the other with 
a limited number of troops, be it in return for pay- 
ment or not, such convention reallj'' constitutes an 
alliance. For every convention concluded for the 
purpose of lending succour in time of war implies 
an alliance. It is for this reason that the above- 
mentioned treaty of 1877 (§ 570) between Russia and 
Roumania concerning the passage of Russian troops 
through Roumanian territory in case of war against 
Turkey was really a treaty of alliance. 

§ 573 - Cams foederis is the event upon the occur- 
rence of which it becomes the duty of one of the allies 
to render the promised assistance to the other. Thus 
in case of a defensive alliance the oasiis foederis 
occurs when war is declared or commenced against 
one of the allies. Treaties of alliance very often 
define precisely the event which shall be the cams 
foederis^ and then the latter is less exposed to con- 
troversy. But, on the other hand, there have been 
enough alliances concluded without such specialisa- 
tion, and, consequently, later on disputes have arisen 
between the parties as to the casm foederis. .. 
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III 

Treaties op Guarantee and op Protection 

Vattel, II. §§ 235-239— Hall, § 113— Phillimore, II. §§ 56-63— Twiss, I. 
§ 249 — Halleck, L p. 285 — Taylor, §§ 350-353— Wheaton, § 278 — 
Bluntschli, §§ 430-439 — Heffter, § 97— Geffcken in Holtzendorff, 
HI. pp. 85-112 — Bonfils, Nos. 882-893 — Pradier-Fodore, II. Nos. 
969-1020— Bivier, II. pp. 97-105— Calvo, III. §§ 1584-1585 — 
Martens, I. § 1 1 5 — Neyron, “ Esaai historique et politique sur les 
garanties ” (1779) — Milovanovitch, “ Des trait^s de garantie en 
droit international ” (1888). 

§ 574v.,Treati.es of^guar are conventions by 
wliicb -one of .the, parties engages to do wliat is in its 
pp,wer f<> s^ecure a certain object to tbe other party. 
Guarantee treaties may be mutual or unilateral. 
They may be concluded by two States only, or by 
a number of States jointly, and in the latter case the 
single guarantors may give their guarantee severally 
or collectively or both. And the guarantee may be 
for a certain period of time only or permanent. 

The possible objects of guarantee treaties are 
numerous.^ It suffices to give the following chief 
examples : the performance of a particular ac^t on 
the part of a certain State, as the discharge of a 
debt or the cession of a territory ; certain rights of 
a State ; the undisturbed possession of the whole or 
a particular part of the territory ; a particular form 
of Constitution ; a certain status, as permanent neutra- 
lity (Switzerland, Belgium, Luxemburg) or indepen- 
dence ; a particular dynastic succession ; fulfilment 
of a treaty concluded by a third State.^ 

‘ What an important part Guarantee, in Tlie Law Magazine 
treaties of guarantee play in poli- and Review, VI. (1880-1881), p. 
tics may seen from a glance at 160. 

Great Britain’s guarantee treaties. Sec above, § 528. 

See Munro, England’s Treaties of 
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§ 575- The effect of guarantee treaties is the 
i creation of the duty of the guarantors to do what is 
in their power to secure the guaranteed objects. 
The compulsion to be applied by a guarantor for 
that purpose depends upon the circumstances ; it 
may eventually be war. But the duty of the 
guarantor to render even by compulsion the pro- 
mised assistance to the guaranteed depends upon 
many conditions and circumstances. Thus, first, 
the guaranteed must request the guarantor to render 
his assistance. When, for instance, the possession of 
a certain part of its territory is guaranteed to a 
State which after its defeat in a war with a third 
State accepts the condition of peace to cede such 
piece of territory to the victor without having 
requested the intervention of the guarantor, the 
latter has neither a right nor a duty to interfere. 
Thus, secondly, the gnarantor must at the critical 
time be able to render the required assistance. 
When, for instance, its hands are tied through waging 
war against a third State, or when it is so weak 
through internal troubles or other factors that its 
interference would expose it to a serious danger, 
it is not bound to fulfil the request for assistance. 
So too, when the guaranteed has not complied 
with previous advice as to the line of its behaviour 
given by the guarantor, it is not the latter’s duty 
to render assistance afterwards. 

It is impossible to state all the circumstances 
and conditions upon which the fulfilment of the duty 
of the guarantor depends, as every case must be 
judged upon its own merits. And it is certain that 
more frequently than in other cases changes in 
political constellations and the general developments 
of events may involve such vital change bf circum- 
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stances as to justify ^ a State in repudiating its inter- 
ference ip spite of a treaty of guarantee. It is for this 
reason that treaties of guarantee to secure permanently 
a certain object to a State are naturally of ataore or 
less precarious value for the latter. The practical 
value, therefore, of a guarantee treaty, whatever may 
be its formal character, would seem to extend as a 
rule to the early years only of its existence while the 
original conditions still obtain. 

§ 576. In contradistinction to treaties constitut- 
ing a guarantee on the part of one or more States 
severally, the effect of treaties constituting a collective 
guarantee on the part of several States requires special 
consideration. On June 20, 1867, I^ord Derby 
maintained^ in the House of Lords concerning the 
collective guarantee of the neutralisation of Luxem- 
burg by the Powers that in case of a collective 
guarantee each guarantor had only the duty to act 
according to the treaty when all the other guarantors 
were ready to act likewise ; that, consequently, if 
one of the guarantors themselves should violate the 
neutrality of Luxemburg, the duty to act according 
to the treaty of collective guarantee would not accrue 
to the other guarantors. This opinion is certainly 
not correct,^ and I do not know of any publicist who 
would or could approve of it. There ought to be no 
doubt that in a case of collective guarantee one of 
the guarantors alone cannot be considered bound to 
act according to the treaty of guarantee. For a 
collective guarantee can have the meaning only that 
the guarantors should act in a body. But if one of the 
guarantors themselves violates the object of his own 
guarantee, the body of the guarantors remains, and 

^ See above, § 539. " Sec Hall, § 113, and Blunt* 

Hansard, Vol. 1B3, p. 150. schli, § 440. 
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it is certainly their duty to act against such faith- 
less co-guarantor. If, however, the majority, and 
therefbre the body of the guarantors, were to violate 
the very object of their guarantee, the duty to act 
against them would not accrue to the minority. 

Yet different is the case in which a number of 
Powers have collectively and severaMy guaranteed a 
certain object. Then not only as a body but also indi- 
vidually, it is their duty to interfere in any case of 
violation of the object of guarantee. 

§ 577. Different from guarantee treaties are treaties 
of protection. Whereas the former constitute the 
guarantee of a certain object to the guaranteed, 
treaties of protection are treaties by which strong 
States simply engage to protect weaker States with- 
out any guarantee whatever. A treaty of protection 
must, however, not be confounded with a treaty of 
protectorate.’ 


IV 

Unions concerning Common Non-Political 
Interests 

Descamps, “ Los offices internationaux et leur avenir ” (1894)— 
Moynicr, Los Bureaux internationaux des Unions imivcrselles ” 
(1892)— Poinsard, “ Les Unions ot ententes internationales ” (2nd 
ed. 1901). 

§ 578. The development of international inter- 
course has called into existence innumerable treaties 
for the purpose of satisfying economic and other 
non-political interests of the different States. Each 
nation concludes treaties of commerce, of navigation, 
of jurisdiction, and of many other kinds wilh most 

^ See above, § 92. • 
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of the other nations, and tries in this way more or 
less successfully to foster its own interests. Many 
of these interests are of so particular a character and 
depend upon such individual circumstances and 
conditions that they can only be satisfied and fostered 
by special, ti'eaties from time to time concluded by 
each State with other States. Yet experience has 
shown that the different States have also many 
non-political interests in common which can better 
be satisfied and fostered bj'^ a "eneral treaty 
between a great number of States than by special 
treaties singly concluded between the different parties. 
Such general treaties have, therefore, since the second 
half of the nineteenth century, more and more 
come into being, and it is ceitain that theii- number 
■will in time increase. The number of States wliicli 
are parties to these general treaties varies, of coui’se, 
and whereas some of them wdll c'crtainlv bet'ome in 
time universal international treaties in the same way 
as the treaty which is the basis of tlie Universal 
Postal Union,' others wdll never reach that staafe. 
But all of them are general treaties in so far as a 
lessei' or greater number of States are parties. 

§ 579- Whereas formerly the different States seve- 
rally concluded treaties concerning postal arrange- 
ments, twenty-one States entered on October 9, i<S74, 
at Berne, into a general postal convention ^ for the 
purpose of creatiiig a Greneral Postal Union. This 
General turned into the Universal Postal Union 
through the Convention of I’aris^of June i, 1878, to 
which thirty States were parties. This convention 
has several times been revised by the congresses of 
the Union, which have to meet eveiy five years. The 

w# ^ See Martens, N.R,G., 2ntl ser. T. p. 651. 

* §ee Martens, N.Il.G., 2nd scr. 111 . p. 699. 

VOL. 1 . P X’ 
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last revision took place at the Congress of Washing- 
ton, 1897, where on June 15 anew universal postal 
convention was signed by fifty States, *but by- 
and-by other States acceded, so that now more 
than sixty States are members of the Union. This 
Union possesses an International Office J seated at 
Berne.^ 

§ 580. A general telegraphic convention was 
already concluded at Paris on May 17, 1865, and 
in 1868 an International Telegraph Office^ was 
instituted at Berne. In time more and more States 
joined, and the basis of the Union is now the Con- 
vention of St. Petersburg^ of July 28, 1875, which 
has several times beetv amended, the last time at 
Berlin® on September 17, 1885. That the Union 
will one day become universal there is no doubt, 
but as yet, although called “ Universal ” Telegraphic 
Union, only about thirty States are members. 

Concerning the general treaty of March 14, 1884, 
I’or the protection of submarine telegraph cables,® see 
above, § 287. 

§581. A general convention^ was concluded 
on October 14, 1890, at Berne, concerning rail- 
way transports and freights. The parties — namely, 
A ustria, Belgium, Prance, Gennany, Holland, Italy, 
Luxemburg, Eussia, and Switzerland — form a Union 
for this purpose, although the term “Union” is not 


^ See above, § 465, 

' See Fischer, Post und Tele- 
graphic im Weltverkehr (1879); 
Schrbter, Der Weltpostverein 
(19CX)); Rolland, De la corres- 
pondance postale et te^U'graphiqiie 
dans les relations internationales 
(1901). 

‘‘ See above, § 464. Fischer, 
Die Telegraphie und das Vblkcr- 


recht (1876). 

See Martens, N.B.G., 2nd ser. 
III. p. 614. 

See Martens, N.R.G., 2nd ser. 
XTT. p. 205. 

See Martens, N.R.G., 2nd set* 
XL p. 281. 

^ See Martens, N.R.G. , 2nd ser. 
XIX. p. 289. 
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made use of. The Union possesses an International 
Office ^ at Berne. 

§ 582. A general convention ^ was concluded Conven- 
on May 20, 1875, for the purpose of instituting an conoei-n- 
International Office® of Weights and Measures at 
Paris. The-original parties were — Argentina, Austria- System 
Hungary, Belgium, Brazil, Denmark, France, Ger- 
many, Italy, Peru, Portugal, Eussia, Spain, Sweden- 
Norway, Switzerland, Turkey, the United States of 
America, and Venezuela. Great Britain, Japan, 

Mexico, Eoumania, and Servia acceded later on. 

§ 583. On March 20, 1883, the Convention of union 
Paris ^ was signed for the jiurpose of creating an 
international union for the Protection of Industrial 
Property. The original members were : Belgium, 

Brazil, France, Holland, Guatemala, Italy, Portugal, 
Salvador, Servia, Spain, and Switzerland. Great 
Britain, Japan, Ecuador, Mexico, the United States 
of America, Sweden-Norway, Germany, and Cuba 
acceded later on. This Union has an International 
Office*'^ at Berne. The object of the Union is the 
protection of patents, trade-marks, and the like ; 
on April 14, 1891, at Madrid, it agreed to an 
arrangement concerning the registration of trade- 
marks.^ 

§ 584. On September 9, 1886, the Convention of TTnion 

Berne ^ was signed for the purpose of creating an onvorks 

* See above, § 470. Kanfmann, ’ See above, § 466. lure and 

Die mitteleuropaischcn Eisen- '* See Martens, N.R.G., 2nd ser. 
bahnen und das iiiteriiationale X. p. 133. 
offentliche Recht (1893) ; Rosen- See above, § 467. 
thal, Internationales Eisonbahn- See Martens, N.R.G., 2nd ser. 
frachtrecht (1894); Magne, Des XXII. p. 208. PclJotier ct Vidal- 
raccordements internationanx do Nogiiet, La convention d’ Union 
chemins de fer etc. (1901) ; Eger, ponr la protection de la propriett 5 
Das international e Ueberoinkom- industrielle dii 20 mars 1883 
men iiber den Eisenbalinfracht- conferences de revision poste- 
verkehr (2**d ed, 1903). rienres (jcjo2), 

^ See Martens, N.R.G., 2nd ser, Sec Martens, N.R.G., 2nd ser. 

I. p. 663. XII, p, 173. 
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international Union for the Protection of Works of 
Art Literature. The Union has an Int^national 
Office^ at Berne. The original members were : Great 
Britain, Belgium, France, Germany, Hayti, Italy, 
Liberia, Spain, Switzerland, and Tunis. Denmark, 
Japan, Luxemburg, Monaco, and Sweden-Norway 
acceded later on. An additional Act ® to the con- 
vention was signed at Paris on May 4, 1896. To 
comply with the convention, Parliament passed in 
1886 the “Act® to amend the law respecting inter- 
national and colonial copyright.” 

Union for §585. Oil July 5, 1890, the Convention of Brussels 
HcatSn*o{ signed for the purpose of creating an inter- 
Customs national Union for the Publication of Customs 
Taijffs. Tariffs.'* The Union has an International Office ® at 
Brussels, which publishes the customs tariffs of the 
various States of the globe. The members of the Union 
are the following States : Great Britain, Argentina, 
Austria-Hungary, Belgium, Bolivia, Chili, the Congo 
Free State, Costa Kica, Denmark, France, Greece, 
Guatemala, Hayti, Holland, Italy, Mexico, Nicaragua, 
Paraguay, Peru, Portugal, Eoumania., Eussia, Salva- 
dor, Siam, Spain, Switzerland, Turkey, the United 
States of America, Uruguay, and Venezuela. 

Conven- § 586. On November 14, 1896, was signed the 
ciniing” Convention of the Hague for the purpose of establish- 
Private ing uiiifonn rules concerning several matters of the 
national so-called Private International Law.® The original 
parties were : Belgium, France, Holland, Italy, Luxem- 
burg, Portugal, Spain, and Switzerland. Austria- 

^ See above, § 467. Orelli, Der 49 & 50 Viet. c. 33. 
internationale SchutzdesUrheber- ^ See Martens, N.II.G.J 2nd scr. 
rechts (1887) ; Thomas, La conven- XVIII. p. 558. 
tion litteraire et artistique inter- ® See above, § 469. 
nationale etc. (1894). ® See Martens, N.E.G. 2nd scr. 

® See Martens, N.K.G., 2nd ser. XXIII. p. 398. ' 

XXIV. p. 758. 
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Hungary, Denmark, Germany, Eoumania, Sweden - 
Norway,, and Russia acceded later on. The same 
States, with the exception of Denmark, Russia, and 
Norway (but not Sweden, wliich is a party), signed 
on June 12, 1902, at the Hague, three other conven- 
tions ^ for the purpose of regidating conflicts of laws 
concerning marriage, concerning divorce, and con- 
cerning guardianship over infants. 

§ 587. Owing to the great damage done to grapes 
through phylloxera epidemics, a general convention ^ 
for the prevention of the extension of such epidemics 
was concluded on September 17, 1878, at Berne. 
Its place was afterwards taken by the convention^ 
signed at Berne on November 3, 1881. The original 
members were : Austria-Hungary, France, Germany, 
Italy, Portugal, Spain, and Switzerland. Belgium, 
Holland, Luxemburg, Rouniania, and Servia acced('d 
later on. 

§ 588. In the interest of international public 
health, two general treaties have been concluded 
concerning the cholera, and one coticerning the 
plague. The two Cholera Conventions were signed 
at Dresden on April 15, 1893, and at Paris on April 
3, 1894; an additional Declaration was signed at 
Paris on October 30, 1899.^ The Plague Convention 
was signed at Venice on March 19, 1897, and an addi- 
tional Declaration on January 24, 1900, at RoTue.'’’ 

§ 589. On December 23, 1865, Belgium, France, 

^ See Martens, N.R.G., 2n(i ser. Ullmami in R.T. XI. (1879), P- 527 » 
XXXI. pp. 26 and 706. and in R.G. IV. (1897), p. 437. 

See Martens, N.K.G., 2nd ser. Bearing in mind the fact that 
VI. p. 26 T. frequently in time of war epi- 

^ See Martens, N.R.G., 2nd ser. demies break out in consequence 
VIII. p. 435. of insufficient disinfection of the 

* See Martens, N.R.G., 2nd ser. battlefields, Ullniann suggests a 
XIX. p. 239, and XXIV. p. 517- general convention instituting 

See Mitrtens, N.R.G., 2iid ser. neutral sanitary commissions 
XXVIII. p. 339^ and XXIX. p. 495. wdiose duty would be to take all 
Attention should be drawn to a necessary sanitary measures after 
very valuable suggestion made by a battle. 
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Italy, and Switzerland signed the Convention of Paris 
whicl^ created the so-called “Latin Monetary Union” 
between the parties; Greece acceded in 1868.^ 
This convention was three times renewed and 
amended — namely, in’ 1878, 1885, and 1893.^ 

Another Monetary Union is that entered into by 
Denmark, Sweden, and Norway by the Convention 
of Copenhagen^ of May 27, 1873. 

On November 22, 1892, the International Mone- 
tary Conference ^ met at Brussels, where the following 
States were represented : Great Britain, Austria- 
Hungary, Belgium, Denmai’k, Prance, Germany, 
Greece, Holland, Italy, Mexico, Portugal, Iloumania, 
Spain, Sweden-Norway, Switzerland, Turke}'", and tlie 
United States of America. The deliberations of this 
conference had, however, no practical result. 

Conven. § 590. Ill behalf of the preservation of wild 

PrLer- animals, birds, and fish in Africa, the Convention of 
of wad London® was signed on May 19, 1900, by Great 
Animals Britain, the Congo Free State, France, Germany, 
in Afnoa. Portugal, and Spain. 

Conven- § 591 - March 5, 1902, the Convention of 

ceming Brussels® was signed concerning the abolition of 
on Sug^r bounties on the production and exportation of sugar. 
The original parties were : Great Britain, Austria- 
Hungary, Belgium, France, Germany, Holland, Italy, 
Spain, and Sweden-Norway. Luxemburg, Peru, and 
Eussia acceded later on. A Permanent Commission 
was established at Brussels for the purpose of super- 
vising the execution of the convention. ^ ' 

^ See Martens, N.R.G., XX. XXIV. pp. 167-478, 
pp. 688 and 694. See Martens, N.R.G., 2nd ser. 

See Martens, N.R.G., 2nd ser. XXX. p. 430. 

IV. p. 725, XI. p. 65, XXL p. 285. See Martens, N.R.G., 2nd scr. 

^ See Martens, N.B.G., 2nd ser. XXXI, p. 272. \ 

I. p. 290. See above, §§ ||.62 and 471. 

^ See Martens, N.B.G., 2nd ser. 



APPKisri>ix 

THE ANGLO-FRENCH AGREEMENT OF 
APRIL 8. 1904 




I 


DECIiAEATION RESPECTING EGYPT AND 
MOROCCO 

AllTICliiE I 

His Britannic Majesty’s Government declare that they have no 
intention of altering the political status of Egypt. 

The Government of the Prench Republic, for their part 
declare that they will not obstruct the action of Great Britain 
in that country by asking that a limit of time be fixed for the 
British occux>ation or in any other manner, and that they give 
their assent to the draft Khedivial Decree annexed^ to the 
present Arrangement, containing the guarantees considered 
necessary for the protection of the interests of the Egyptian 
bondholders, on th (3 condition that, after its promulgation, it 
cannot be modified in any way without the consent of the 
Powers Signatory of the Convention of London of 1885. 

It is agreed that the post of Director-General of Antiquities 
in Egypt shall continue, as in the past, to be entrusted to a 
Erench savant. 

The Erench schools in Egypt shall continue to enjoy the 
same libei^ty as in the past. 

AKTICIiR II 

The Government of the Erench Republic declare that they 
have no intention of altering the political status of Morocco. 

His Britannic Majesty’s Government, for their part, recog- 
nise that it appertains to France, more particularly as a Power 
whose dominions are conterminous for a great distance with 
those of Morocco, to preserve order in that country, and to 
provide assistance for the purpose of all administrative, 
economic, financial, and military reforms which it may require. 

^ Not printed in this Appendix. 
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They declare that they will not obstruct the action taken by 
Prance for this purpose, provided that such action shall leave 
intact J}he rights which Great Britain, in virtue of Treaties, 
Conventions, and usage, enjoys in Morocco, including the right 
of coasting trade between the ports of Morocco enjoyed by 
British vessels since 1901. 

ArTICIjE III 

His Britannic Majesty’s Government, for their part, will 
respect the rights which France, in virtue of Treaties, Conven- 
tions, and usage, enjoys in Egypt, including the right of coasting 
trade between Egyptian ports accorded to French vessels. 

Abticle IV 

The two Governments, being equally attached to the principle 
of commercial liberty both in Egypt and Morocco, declare that 
they will not, in those countries, countenance any inequality 
either in the imposition of customs duties or other taxes, or of 
railway transport charges. 

The trade of both nations with Morocco and with Egypt 
shall enjoy the same treatment in transit through the French 
and British possessions in Africa. An Agreement between the 
two Governments shall settle the conditions of such transit and 
shall determine the points of entry. 

This mutual engagement shall be binding for a period of 
thirty years. Unless this stipulation is expressly denounced at 
least one year in advance, the period shall be extended for five 
years at a time. 

Nevertheless, the Government of the French Republic 
reserve to themselves in Morocco, and His Britannic Majesty’s 
Government reserve to themselves in Egypt, the right to see 
that the concessions for roads, railways, ports, &c., are only 
granted on such conditions as will maintain intact the authority 
of the State over these great undertakings of public interest. 

Article V 

His Britannic Majesty’s Government declare that they will 
use their influence in order that the French officials now in the 
Egyptian service may not be placed under conditions less 
advantageous than those applying to the British officials in the 
same service. 

The Government of the French Republic, f^r tfieir part, 
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would make no objection to the application of analogous con- 
ditions to British officials now in the Moorish service. 

♦ 

ABTICIiE VI 

In order to insure the free passage of the Suez Canal, His 
Britannic Majesty's Government declare that they adhere to 
the stipulations of the Treaty of October 29, 1888, and that they 
agree to their being put in force. The free passage of the Canal 
being thus guaranteed, the execution of the last sentence of 
paragraph i as well as of paragraph 2 of Article VIII. of that 
Treaty will remain in abeyance. 

Article VII 

In order to secure the free passage of the Straits of Gil^raltar, 
the two Governments agree not to permit the erecbion of any 
fortifications or strategic works on tliat portion of the coast of 
Morocco comprised between, but not including, Melilla and the 
heights which command the right bank of the River Sebou. 

This condition does not, however, apply to tlie places at 
present in the occupation of Spain on the Moorish coast of the 
Mediterranean, 

Article VIII 

The two Governments, inspired by their feeling of sincere 
friendship for Spain, take into special consideration the interests 
which that country derives from her geographical position and 
from her territorial possessions on the Moorish coast of the 
Meditcerranean. In regard to those interests the French 
Government will come to an understanding with the Spanish 
Government. 

The agreement which may be come to on the subject between 
France and Spain shall be communicated to Ilis Britannic 
Majesty’s Government. 

Article IX 

The two Governments agree to afford to one another their 
diplomatic support, in order to obtain the execution of the 
clauses of the present Declaration regarding Egypt and 
Morocco. 

In witness whereof His Excellency the Ambassador of the 
French^vRepublic at the Court of His Majesty the King of the 
United Kii%dom of Great Britain and Ireland and of the 
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British Dominions beyond the Seas, Emperor of India, and His 
Majesty’s Principal Secretary of State for Poreign Affairs, duly 
authoruaed for that purpose, have signed the present Declaration 
and have affixed thereto their seals. 

Done at London, in duplicate, the 8th day of April, 1904. 


II 

CONVENTION SIGNED AT LONDON, APBIL 8, 1904 

His Majesty the King of the United Kingdom of Great Britain 
and Ireland and of the British Dominions beyond the Seas, 
Emperor of India, and the President of the French Republic, 
having resolved to put an end, by a friendly Arrangement, to 
the difficulties which have arisen in Newfoundland, have 
decided to conclude a Convention to that effect, and have 
named as their respective Plenipotentiaries : 

His Majesty the King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond the 
Seas, Emperor of India, the Most Honourable Henry Charles 
Keith Petty- Fitzmaurice, Marquess of Lansdowne, His Majesty’s 
Principal Secretary of State for Foreign Affairs ; and 

The President of the French Republic, His Excellency 
Monsieur Paul Gambon, Ambassador of tho French Republic 
at the Court of His Majesty the King of the United Kingdom 
of Great Britain and Ireland and of the British Dominions 
beyond the Seas, Emperor of India ; 

Who, after having communicated to each other their full 
powers, found in good and due form, have agreed as follows, 
subject to the approval of their respective Parliaments : — 

Article I 

France renounces the privileges established to her advantage 
by Article XIII. of the Treaty of Utrecht, and confirmed or 
modified by subsequent provisions. 

Article II 

France retains for her citizens, on a footing of qquafity with 
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British subjects, the right of fishing in the territorial waters on 
that portion of the coast of Newfoundland comprised between 
Cape St. John and Cape Ray, passing by the north ; tlijs right 
shall be exercised during the usual fishing season closing for 
all persons on October 20 of each year. 

The French may therefore fish there for every kind of fish, 
including b^it and also shell fish. They may enter any port 
or harbour on the said coast and may there obtain supplies ot* 
bait and shelter on the same conditions as the inhabitants of 
Newfoundland, but they will remain subject to the local 
Regulations in force ; they may also fish at the mouths of the 
rivers, but without going beyond a straight line di’awn between 
the two extremities of the banks, where the river enters the sea. 

They shall not make use of stake-nets or fixed engines 
without permission of the local authorities. 

On the above-mentioned portion of the coast, British subjects 
and French citizens shall be subject alike to the laws and 
Regulations now in force, or which may hereafter be passed for 
the establishment of a close time in regard to any particular 
kind of fish, or for the improvement of the fisheries. Notice of 
any fresh laws or Regulations shall be given to the Government 
of the French Republic three months before they come into 
operation. 

The policing of the fishing on the above-mentioned portion of 
the coast, and for prevention of illicit liquor traffic and smug- 
gling of spirits, shall form the subject of Regulations drawn iij) 
in agreement by the two Governments. 

Abticlb III 

A pecuniary indemnity shall be awarded hy His Britannic 
Majesty's Government to the French citizens engaged in fishing 
or the preparation of fish on the ** Treaty Shore?,” who arc 
obliged, either to abandon the establishments tiiey possess th( 3 ro, 
or to give up their occupation, in consequence of the modifica- 
tion introduced by the present Convention into the existing 
state of affairs. 

This indemnity cannot be claimed by the parties intorcste<l 
unless they have been engaged in their business prior to the 
closing of the fishing season of 1903. 

Claims for indemnity shall be submitted to an Arbitral 
Tribunal, composed of an officer of each nation, and, in the 
event of disagreement, of an Umpire appointed in accordance 
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with the procedure laid down by Article XXXII. of the Hague 
Convention, The details regulating fche constitution of the Tribunal 
and the conditions of the inquiries to be instituted for the 
purpose of substantiating the claims, shall form the subject of 
a special Agreement between the two Governments. 

AbticiiE IV 

4 

His Britannic Majesty’s Government, recognising that, in 
addition to the indemnity referred to in the px’eceding Article, 
some territorial compensation is due to Prance in return for the 
surrender of her privilege in that part of the Island of New- 
foundland referred to in Article II., agree with the Government 
of the French Republic to the provisions embodied in the 
following Articles : — 

Article V 

The present frontier between Senegambia and the English 
Colony of the Gambia shall be modified so as to give to France 
Yarbutenda and the lands and landing-places belonging to that 
locality. 

In the event of the river not being open to maritime naviga- 
tion up to that point, access shall be assured to the French 
Government at a point lower down on the River Gambia, which 
shall be recognised by mutual agreement as being accessilde to 
merchant ships engaged in maritime navigation. 

The conditions which shall govern transit on the River 
Gambia and its tributaries, as well as the method of access to 
the point that may be reserved to France in accordance with 
the preceding paragraph, shall form the subject of future agree- 
ment between the two Governments. 

In any case, it is understood that these conditions shall be at 
least as favourable as those of the system instituted by applica- 
tion of the General Act of the African Conference of Pebiuary 
26, 1885, and of the Anglo-French Convention of June 14, 1898, 
to the English portion of the basin of the Niger. 

Article VI 

The group known as the lies de Los, and situated opposite 
Konakry, is ceded by His Britannic Majesty to Prance. 

Article VII 

Persons born in the territories ceded to France ¥y Articles V* 
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and VI. of the present Convention may retain British nationality 
by means of an individual declaration to that effect, to be made 
before theP proper aiithorities by themselves, or, in tl^e case 
of children under age, by their parents or guardians. 

The pei'iod within which the declaration of option referred to 
in the preceding paragraph must be made shall be one year, 
dating from^ the day on w'hich French authority shall be 
established over the territory in which the persons in question 
have been born. 

Native laws and customs now existing will, as far as possible, 
remain undisturbed. 

In the lies de Los, for a period of thirty years from the date 
of exchange of the ratifications of the pi*esent Convention, 
British fishermen shall enjoy the same rights as French fisher- 
men with regard to anchorage in all weathers, to taking in 
provisions and water, to making repairs, to transhipment of 
goods, to the sale of fish, and to the landing and drying of nets, 
pi'ovided always that they observe the conditions laid down in 
the French Laws and Regulations which may be in force there. 

AllTICUE VIII 

To the east of the Niger the following lino shall be substituted 
for the boundary fixed between the French and British posses- 
sions by the Convention of June 14, 1S98, subject to the 
modifications which may result from the stipulations introduced 
in the final paragrax)h of the present Article. 

Starting from the point on the left bank of the Niger laid 
down in Article III. of the Convention of June 14, 1898, that 
is to say, the median line of the Dallul Mauri, the frontier shall 
be drawn along this median line until it meets the circumference 
of a circle drawn from the town of Sokoto as a centre, with 
a radius of 160,932 metres (100 miles). Tlience it shall follow 
the northern arc of this circle to a point situated 5 kilometres 
south of the point of intersection of the above-mentioned arc 
of the circle wdth the route from Dosso to Matankari via 
Maour6d6. 

Thence it shall be drawn in a direct line to a point 20 kilo- 
metres north of Koiirii (Birni-N*Kouni), and then in a direct 
line to a point 1 5 kilometres south of Maradi, and thence shall 
be continued in a direct line to the point of intersection of the 
parallel of 13° 20' north latitude with a meridian passing 
70 miles to jjjbe east of the second intersection of the i4t}i degree 
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of north latitude and the northern arc of the above-mentioned 
circle. 

Thence the frontier shall follow in an easterly dissection the 
parallel of 13^20' north latitude until it strikes the left bank 
of the Eiver Komadugu Waub6 (Komadougou Ouob6), the 
thalweg of which it will then follow to Lake Chad. But, 
if before meeting this river the frontier attains ^ distance of 
5 kilometres from the caravan route from Zinder to Yo, through 
Sua Kololua (Soua Kololoua), Adeber, and Kabi, the boundary 
shall then be traced at a distance of 5 kilometres to the south 
of this route until it strikes the left bank of the Biver Koma- 
dugu Waub6 (Komadougou Ouob^), it being nevertheless 
understood that, if the boundary thus drawn should happen to 
pass through a village, this village, with its lands, shall bo 
assigned to the Government to which would fall the larger 
portion of the village and its lands. The boundary will then, 
as before, follow the thalweg of the said river to Lake Chad. 

Thence it will follow the degree of latitude passing through 
the thalweg of the mouth of the said river up to its intersection 
with the meridian running 35' east of the centre of the town 
of Kouka, and wdll then follow this meridian southwards until 
it intersects the southern shore of Lake Chad. 

It is agreed, however, that, when the Commissioners of the 
two Governments at present engaged in delimiting the line laid 
down in Article IV. of the Convention of June 14, 1898, return 
home and can be consulted, the two Governments will bo 
prepared to consider any modifications of the above frontier 
line which may seem desirable for the purx^ose of determining 
the line of demarcation \vith greater accuracy. In oi’der to 
avoid the inconvenience to either party which might result from 
the adoption of a line deviating from recognised and well- 
established frontiers, it is ag)-eed that in those portions of the 
projected line where the frontier is not determined by the trade 
routes, regard shall be had to the present political divisions of 
the territories so that the tribes belonging to the territories 
of Tessaoua-Maradi and Zinder shall, as far as possible, be 
left to France, and those belonging to the territories of the 
British zone shall, as far as possible, be left to Great Britain. 

It is further agreed that, on Lake Chad, the frontier line 
shall, if necessary, be modified so as to assure to Prance 
a communication through open water at all seasons between 
her possessions on the north-w^est and those on the s^ut:h-east 
of the Lake, and a portion of the surface of the of)en w^atei's of 
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the Lake at least proportionate to that assigned to her by the 
map forming Annex 2 of the Convention of June 14, 1898, 

In thi^i portion of the River Komadugu which is common to 
both parties, the populations on the banks shall have equal 
rights of fishing. 

ARTicnE IX 

The present Convention shall be ratified, and the ratifications 
shall be exchanged, at London, within eight months, or earlier 
if possible. 

In witness whereof His Excellency the Ambassador of the 
French Republic at the Court of His Majesty the King of the 
United Kingdom of Great Britain and Ireland and of the British 
Dominions beyond the Seas, Emperor of India, and His 
Majesty’s Principal Secretary of State for Foreign Affairs, duly 
authorised for that purpose, have signed the present Conven- 
tion and have affixed thereto their seals. 

Done at London, in duplicate, the 8th day of April, 1904. 


Ill 

DECLARATION CONCERNING SIAM, MADAGASCAR, 
AND THE NEW HEBRIDES 

I. — Siam 

The Government of His Britannic Majesty and the Govern- 
ment of the French Republic confirm Articles i and 2 of the 
Declaration signed in London on January 15, 1896, by the 

Marquess of Salisbury, then Her Britannic Majesty’s Principal 
Secretary of State for Foreign Affairs, and Baron dc Couroel, 
then Ambassador of the French Republic at the Court of Her 
Britannic Majesty. 

In order, however, to complete these arrangements, they 
declare by mutual agreement that the influence of Great Britain 
shall be recognised by France in the territories situated to the 
west of the basin of the River Menam, and that tlie influence 
of France shall be recognised by Great Britain in the territories 
situated teethe east of the same region, all the Siamese posses- 
YOL. I. Q Q 
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sions on the east and south-east of the zone above described 
and the adjacent islands coming thus henceforth under IVenoh 
influence^ and, on the other hand, all Siamese possessions on 
the west of this zone and of the Gulf of Siam, including the 
Malay Peninsula and the adjacent islands, coming under Eng- 
lish influence. 

The two Contracting Parties, disclaiming all idea, of annex- 
ing any Siamese territory, and determined to abstain from any 
act which might contravene the provisions of existing Treaties, 
agree that, with this reservation, and so far as either of them is 
concerned, the two Governments shall each have respectively 
liberty of action in their spheres of influence as above defined. 

TI, — Madagascar 

In view of the Agreement now in negotiation on the questions 
of jurisdiction and the postal service in Zanzibar, and on the 
adjacent coast, His Britannic Majesty's Government withdraw 
the protest which they had raised against the introduction of 
the Customs Tariff established at Madagascar after the annexa- 
tion of that island to France. The Government of the French 
Bepublic take note of this Declaration. 

III. — New Hebrides 

The two Governments agree to draw up in concert an Ar- 
rangement which, without involving any modification of the 
political status quo, shall put an end to the difficulties arising 
from the absence of jurisdiction over the natives of the New 
Hebrides. 

They agree to appoint a Commission to settle the disputes 
of their respective nationals in the said islands with regard to 
landed property. The competency of this Commission and its 
rules of procedure shall form the subject of a preliminary Agree- 
ment between the two Governments, 

In witness whereof His Britannic Majesty's Principal Secre- 
tary of State for Foreign Affairs and His Excellency the Ambas- 
sador of the French Bepublic at the Court of Ilis Majesty the 
King of the United Kingdom of Great Britain and Ireland and 
of the British Dominions beyond the Seas, Emperor of India, 
duly authorised for that purpose, have signed the present De- 
claration and have affixed thereto their seals. 

Done at London, in duplicate, the 8th day of April, 1504. 
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Franchise de Fhotel, 442 ; du 
quartier, 442 
“ Franconia,” case of, 29 
I Frederick III., Emperor of Ger- 
many, 301 
Frische Haff, 247 
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relations, 48 
Gregoire, Abbe, 35 
Grotians, the, 85 
Grotius, Hugo, 58, 77-8 1, 303 
Guarantee as a means of securing 
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Iceland, fisheries around, 333, 337 
Illegal obligations, 528 
Immoral obligations, 537 
Immunity of domicile, ^^39 
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national Court of Arbitration, 
499 

International Code of Signals, 320 
International CommisHion concern- 
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balance of power, 185 ; in the in- 
terest of humanity, 186 
Inviolability of diplomatic envoys, 
438, 440 
Irish Sea, 250 

Isabella, Queen of Spain, 404, 41 1 
Island, new-born, 285 
Italy as a Great Power, 164 ; her 
law of guarantee concerning the 
Pope, 150 


Jaoquzk, case of, 394 
James I., 302, 450 
Japan, 33, 71# 164 
J enkins. Sir LeoHne, 82 
Jenkinson, 94 

Jews : their rules for international 
relations, 45 ; their treatment in 
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